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NOMINATIONS OF MICHAEL E. HOROWITZ, 
NOMINEE TO BE INSPECTOR GENERAL, DE- 
PARTMENT OF JUSTICE; AND SUSIE MOR- 
GAN, NOMINEE TO BE U.S. DISTRICT JUDGE 
FOR THE EASTERN DISTRICT OF LOU- 
ISIANA 


WEDNESDAY, OCTOBER 19, 2011 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC 

The Committee met. Pursuant to notice, at 2:35 p.m.. Room 226, 
Dirksen Senate Office Building, Hon. Chris Coons, presiding. 

Present: Senators Grassley, Cornyn, and Lee. 

Senator Coons. Good afternoon, everyone. I’m pleased to call this 
nominations hearing of the Senate Committee on the Judiciary to 
order. 

I’d like to welcome each of the nominees, their families, and 
friends to the U.S. Senate and congratulate them on their nomina- 
tions. I’d also like to welcome those of my colleagues who are here 
to introduce one of today’s nominees. 

We have today two nominees, beginning with Michael E. Horo- 
witz, nominated to serve as Inspector General for the U.S. Depart- 
ment of Justice. Mr. Horowitz currently serves as a partner in the 
Washington office of Cadwallader, Wickersham & Taft. 

We also welcome Donna Sue Morgan, or Susie, whom I’ve had 
the pleasure of just meeting, who’s been nominated to serve on the 
District Court for the Eastern District of Louisiana. Ms. Morgan is 
currently a partner at the New Orleans office of the law firm of 
Phelps & Dunbar, and she will be introduced by her home State 
Senator and my friend. Senator Mary Landrieu. 

I know that my colleagues have busy schedules to attend to, so 
we will start a little bit out of order today with the introduction 
of our second panelist first. 

Senator Landrieu, please proceed. 

PRESENTATION OF SUSIE MORGAN NOMINEE TO BE U.S. DIS- 
TRICT JUDGE FOR THE EASTERN DISTRICT OF LOUISIANA 

BY HON. MARY LANDRIEU, A U.S. SENATOR FROM THE 

STATE OF LOUISIANA 

Senator Landrieu. Thank you. Chairman Coons, and thank you 
Senator Grassley and the members of the Committee for giving me 

( 1 ) 
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the opportunity to present Mrs. Morgan to you. As long as I’ve 
known Susie I did not know her name was Donna Sue. 

[Laughter.] 

Senator Landrieu. So I’ve even learned something today that I 
didn’t know. 

But Ms. Morgan and I have been friends for literally over 30 
years, so I’ve known her a long time. She is also known and so 
well-respected, Mr. Chairman, by so many members of the Bar in 
our State. I am just going to give a brief introduction because I 
know you have all the documentation before you. 

First, let me say that she’s joined by her husband, Larry Feld- 
man, and several close friends, including one of our mutual friends, 
the former Chief of Staff for Senator Bennett Johnson, who also 
knows this nominee very well. 

Susie has earned the support of both myself and Senator Vitter, 
who will I’m sure send a letter of support if he can’t be here in per- 
son today. She has practiced for many years in State and Federal 
court, advocating for both plaintiffs and defendants. One of the 
things that gave me great confidence when I recommended Ms. 
Morgan and was pleased that the President nominated her is just 
her even-handedness, fair temperament, et cetera, which I think is 
important, Mr. Chairman, on the bench. 

She is a native of north Louisiana, received a Master’s degree 
from the University of Louisiana at Monroe. She earned her law 
degree from Louisiana State, graduating in the top 5 percent of her 
class with Honors. She clerked for one of our most respected Fed- 
eral judges in the Fifth Circuit Court of Appeals. 

I could go on and on with many of her involvements in the legal 
community. One of the things she’s most proud of, and I think it 
really stands out in showing you her leadership ability and her 
willingness to step up and do tough work, not just to be a leader 
that gets credit for the easy things, but Susie led, and it took her 
almost 14 years. 

She chaired the Rules Committee for the Louisiana Bar Associa- 
tion, the Louisiana Supreme Court, and thanks to her leadership 
the Louisiana Supreme Court agreed to replace the antiquated sys- 
tem where each judicial district in Louisiana adhered only to its 
own set of court rules, and she helped to lead and implement a 
standardized set of rules for all the courts in Louisiana. That is 
tough work, doesn’t get a lot of headlines for the general public. 
But of course for the lawyers and for the plaintiffs and defendants 
that use the system, it’s important. 

She’s always been a very strong voice for women lawyers, which 
I so appreciate, in advancing their opportunities and careers. After 
Hurricane Katrina and Rita in our district, she rallied the commu- 
nity to support so much of the legal community, or people that 
needed the help of the legal community after that disaster. 

So I submit to you Mrs. Susie Morgan for the District Court. I 
have every confidence that she will do an outstanding job and that 
she meets all the criteria and qualifications that this Committee 
and our country depend on to do an excellent job at the Federal 
bench. I will be happy to answer any questions or provide any 
other additional comments. 

Senator Coons. Thank you. Senator Landrieu. 
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I believe we’ll hold the record open for a week in the event that 
Senator Vitter also wants to join you in your very compelling intro- 
duction of your professional and personal friendship with Ms. Mor- 
gan. 

I know you have pressing business to attend to, so Senator 
Landrieu, thank you very much for joining us this morning to in- 
troduce our nominee. 

Senator Landrieu. Thank you, Mr. Chairman. 

Senator Coons. I’d now like to move to invite Mr. Horowitz to 
come forward, and I’ll begin with an introduction of Mr. Horowitz, 
if I might. 

Mr. Horowitz is currently a partner, as I mentioned, in the 
Washington, DC office of Cadwallader, and during his years there 
he’s also served as a Commissioner on the U.S. Sentencing Com- 
mission. 

Prior to joining the firm of Cadwallader, Wickersham & Taft, Mr. 
Horowitz spent 3 years in the Criminal Division of the Department 
of Justice, where he served as a Deputy Assistant Attorney General 
and Chief of Staff to two Assistant Attorneys General, James Rob- 
inson, a Clinton appointee, and Michael Chertoff, a Bush ap- 
pointee. 

He previously spent 8 years as a Federal prosecutor in the 
Southern District of New York, where he was Deputy Chief of the 
Criminal Division and Chief of the Public Corruption Unit. He 
began his legal career as an associate at Devilbois & Plimpton, and 
clerked for Judge Davies of the U.S. District Court for the Central 
District of California. Born in New York City, Mr. Horowitz earned 
his B.A. summa cum laude from Brandeis University, and his J.D. 
magna cum laude from Harvard Law School, where he was execu- 
tive editor of the Harvard Civil Rights and Civil Liberties Law Re- 
view. 

Welcome, Mr. Horowitz. 

Mr. Horowitz. Thank you, Mr. Chairman. 

Senator Coons. Please proceed with your statement. 

Mr. Horowitz. Thank you. 

Senator Coons. I need to swear him, don’t I? Yes, I do. Thank 
you. Forgive me. I was confused by the header which says “opening 
statement.” That’s for me, not for you. 

STATEMENT OF HON. CHRISTOPHER COONS, A U.S. SENATOR 
FROM THE STATE OF DELAWARE 

Senator Coons. Before we begin your testimony, Mr. Horowitz — 
forgive me. I’d like to take a moment to highlight the importance 
of the respective roles of our two nominees today. The Office of In- 
spector General is charged with conducting independent investiga- 
tions of Department of Justice personnel and programs to detect 
and deter waste, fraud, abuse, and misconduct and promote integ- 
rity, economy, efficiency, and effectiveness in DOJ operations. 

The Office of the Inspector General is within the executive 
branch, but for it to function properly it must also be independent 
from it. When the Inspector General steps in it’s because of a po- 
tential political or personnel conflict which may prevent the normal 
supervisory structure from operating free of bias. Our Federal laws 
bestow the IG with formal independence. It takes, however, a spe- 
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cial personality to shield one’s self effectively from the inevitable 
political pressures that are unavoidable in investigating sensitive 
and controversial allegations within such an important agency as 
the Department of Justice. 

We rely on Inspector Generals to uncover and report truths that 
can be tough to learn, but that we must learn if we hope to form 
a more perfect union and have a more effective Federal Govern- 
ment. The Inspector General’s 2008 report within the Department 
of Justice, covering the improper dismissal of nine U.S. Attorneys, 
for example, provided factual background for a vigorous public de- 
bate surrounding the importance of keeping politics out of prosecu- 
torial discretion, and the Office of the Inspector General also shed 
critical light on national security letter abuses by the FBI, which 
led to the FBI revising its internal controls. 

The IG conducts regular oversight which requires diligence, te- 
nacity, competency, and fairness. The IG’s reports ensure fairness 
in grant awards, proper information security practices, and integ- 
rity in procurement. 

I look forward to hearing from Mr. Horowitz, who comes highly 
recommended regarding his qualifications to be IG, and what prin- 
ciples he would use to guide that office if he were to be confirmed. 

I also look forward to hearing from Ms. Morgan, Susie, who is 
nominated to serve as the District Court judge in the Eastern Dis- 
trict of Louisiana. Our vacancy rate today stands at over 10 per- 
cent, and many of our judicial districts are in crisis. I hope that my 
colleagues will move quickly to confirm qualified nominees and 
bring down the vacancy rate. In my view, Ms. Morgan, I sincerely 
hope you, if confirmed, will continue in the long and honorable tra- 
ditions of the Federal bench. 

Senator Grassley, do you have any statements at this time? 

STATEMENT OF HON. CHUCK GRASSLEY, A U.S. SENATOR 

FROM IOWA 

Senator Grassley. I welcome both of our nominees, and will talk 
about the Office of Inspector General conducting independent in- 
vestigations, audits, inspections, special reviews of the U.S. Depart- 
ment of Justice personnel and programs to deter and detect waste, 
fraud, abuse, and misconduct and to promote integrity, economy, 
efficiency, and effectiveness in the DOJ operation. 

The fundamental requirement of this office and other Inspectors 
General is independence. The IG must not be swayed by political 
affiliation, loyalty to institutions, personal friendship, or concern 
about personal popularity or potential embarrassment to colleagues 
in the Department. That is true whether you are a Republican or 
Democrat nominee. 

I have discussed this in a long visit that I had with Mr. Horo- 
witz, and I hope that he knows my concerns, and I think he does. 
Much of the hearing today, and any follow-up, will be to establish 
a record on willingness and ability to maintain that independence. 

In addition, we’ll be considering the nomination of Susie Morgan 
to be U.S. District Judge for the Eastern District of Louisiana. The 
seat to which Ms. Morgan is nominated became vacant upon the 
removal of Judge Thomas Porteous following his impeachment. It 
gives me an opportunity to comment on the necessity of our looking 
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very closely at nominees, with no intimidation toward Susie, our 
nominee today. 

Judge Porteous was one of seven judges nominated on August 25 , 
1994. A hearing was held just 16 legislative days later. All seven 
nominees were reported by the Committee later that same day. The 
very next day, October 7th, the judge was confirmed by voice vote, 
along with 20 other judicial nominees. Clearly, this nomination, 
along with others, was on a fast track. 

We have no way of knowing whether the impeached judge would 
have been avoided had more time been spent on reviewing the 
nomination. However, I think that the compressed timeframe and 
irregular process was not helpful, nor should it be repeated. There 
is a reason that we take time to thoroughly review a nominee’s 
record. 

Following a hearing. Senators are entitled to review the hearing 
record and responses to follow-up questions. This is why we rou- 
tinely ask for the full period of consideration before reporting a 
nomination to the Senate. Once on the Senate floor. Senators then 
should be afforded time to review the nomination. Confirmation for 
lifetime appointments simply should not be rushed through the 
process. 

Today marks the 16th nomination hearing held in this Com- 
mittee this year. We will have heard from 66 judicial nominees. All 
in all, 85 percent of President Obama’s judicial nominees have re- 
ceived a hearing from this Congress. When my colleagues want to 
compare the pace of confirmations, I note that at this point in 
President Bush’s presidency, only 78 percent of his nominees had 
a hearing. 

Thank you very much. 

Senator Coons. Thank you. Senator Grassley. I certainly agree 
with your sentiments that it is important that we review closely 
nominees for Article 3 lifetime appointments to the bench. I am 
grateful that we have the opportunity for a good and thorough 
hearing today. 

I now would like to invite Mr. Horowitz to please stand and raise 
your right hand, if you would. 

[Whereupon, the witness was duly sworn.] 

Senator Coons. Thank you, Mr. Horowitz. Let the record show 
the nominee has been sworn and taken the oath. 

Mr. Horowitz, I welcome you to acknowledge and introduce any 
family members or friends you have here with you today, and then 
give us your statement. 

STATEMENT OF MICHAEL E. HOROWITZ, NOMINEE TO BE 
INSPECTOR GENERAL, DEPARTMENT OF JUSTICE 

Mr. Horowitz. I have, fortunately, family members and friends 
with me today. My wife, Alexandra; my son, Frederick; my daugh- 
ter, Clia; my mom, Anne; and my in-laws, Sandra and Charles 
Kauffman; and some family friends from New York where I grew 
up, Milton and Janet Leiberman. Thank you. 

Senator Coons. Thank you. 

Mr. Horowitz. Mr. Chairman, Ranking Member Grassley, mem- 
bers of the Committee, thank you for the honor of appearing before 
you today as the nominee of President Obama to serve as the In- 
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spector General of the Department of Justice. It is an extraor- 
dinarily important position, particularly at this moment in time 
where the need to eliminate waste, fraud and abuse and to promote 
integrity and efficiency has never been greater. 

I am confident that my investigative, audit, and management ex- 
pertise in the public and the private sector will enable me to under- 
take these challenges successfully. I will, if confirmed, exercise my 
duties with the same independence that I believe I’ve demonstrated 
throughout my career and abide by the bedrock principle that Fed- 
eral District Court Judge John G. Davies instilled in me as his law 
clerk 24 years ago, that those involved in our justice system must 
faithfully follow the Constitution and the law and that ideology, 
partisanship, politics, and favoritism have no role whatsoever. 

That wisdom, imparted upon me by Judge Davies, served me 
well as a prosecutor in the Southern District of New York, where 
I ultimately became the Chief of the Public Corruption Unit. I was 
entrusted with some of the office’s most sensitive cases and worked 
regularly with Federal, State, and local Inspectors General, includ- 
ing the Justice Department Inspector General. 

We tenaciously followed the evidence wherever it brought us and 
all too often exposed extraordinary abuses of the public trust. For 
example, in Manhattan’s 30th precinct I helped uncover one of the 
largest police corruption cases in New York City’s history. 

On another occasion, I used the RICO statute, the racketeering 
laws, to prosecute a company and its officers who had defrauded 
the New York City school system and put children’s health at risk 
by falsely claiming to be able to do asbestos abatement work, which 
it could not do. 

On another occasion, at the then Immigration and Naturalization 
Service, I led an investigation that arrested 33 people, including 7 
INS employees, for taking over $100,000 in bribes in return for the 
issuance of green cards that should never have been given out. 

The work in the Corruption Unit wasn’t always popular, particu- 
larly when we were arresting law enforcement officers who were 
working on cases in our own office with other units. But I wasn’t 
interested in winning popularity contests as the head of the Cor- 
ruption Unit. I was instructed by the U.S. Attorney to doggedly 
pursue corruption, to be independent of the other units in the of- 
fice, and that’s precisely what I did. 

In many instances, our cases relied heavily on the truth-tellers, 
those employees who were willing to step forward to report on cor- 
ruption in their midst. As a result, I understand the importance of 
encouraging employees to report suspicious activity, of taking 
whisteblower claims seriously, and of the need to protect them from 
retaliation. It is a respect that will serve me well, if I am confirmed 
as the Inspector General. 

Over the past 9 years, my work in private practice has involved, 
among other things, conducting independent internal investiga- 
tions, working with compliance officers to investigate employee 
whisteblower allegations, and to protect them from retaliation and 
drafting compliance and ethics programs. 

Many of these matters involve financial fraud and corruption al- 
legations, and as a result I work closely with internal auditors, out- 
side forensic accountants, and audit committees. If confirmed, I will 
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use this public and private sector experience to oversee and office 
that aggressively pursues investigations, that makes its decisions 
based solely on the facts and the law, that conducts thorough and 
comprehensive audits, and that issues reports that fairly, fully, and 
accurately reflect its findings. 

I also will work tirelessly to protect the office’s independence and 
to fulfill the office’s statutory dual reporting obligations to the ad- 
ministration and to the Congress by being responsive and by pro- 
viding timely and reliable information. 

My college alma mater, Brandeis University, has as its motto, 
“Truth even unto its innermost parts.” It’s a creed that I intend to 
live by, if I am confirmed as Inspector General. 

I have been asked by family and friends why I’m prepared to 
leave my law practice to return to the Department of Justice, and 
the answer to that question for me is easy: because of my love for 
public service and for our country, and because of my deep affection 
for the Department of Justice. The Department is much more than 
just another Federal agency, it is a guardian of our system of jus- 
tice and is responsible for enforcing our laws fairly, without bias, 
and above all with the utmost of integrity. The Inspector General 
plays a critical role in fulfilling that mission and I pledge that, if 
confirmed, these values will be the basis for any and all decisions 
that I make. 

Thank you for your time, and I look forward to answering any 
questions that you may have. 

[The prepared statement of Mr. Horowitz appears as a submis- 
sion for the record.] 

Senator Coons. Thank you very much. 

We will now begin 5-minute rounds of questions. 

I wanted to begin by just noting that the Committee has received 
a range of very notable letters of support for your consideration of 
your nomination from previous Inspectors General at the Depart- 
ment, from 29 different legal professionals who have served in both 
Republican and Democratic administrations, and a particularly 
strong one from Michael Chertoff, whom you worked with when he 
was Assistant Attorney General in the Criminal Division under 
President Bush, who wrote that you are an outstanding attorney 
and public servant who’s served in both Democrat and Republican 
administrations and demonstrated your absolute impartiality and 
independence, and your integrity is beyond reproach. 

I’ll ask unanimous consent that these letters be entered into the 
record at the conclusion of this hearing. 

[The letters appear as a submission for the records.] 

Senator Coons. I’d be interested in hearing you talk a little bit 
further. You mentioned your deep affection for the Department of 
Justice, that being a motivating reason for leaving a successful, vi- 
brant, private sector law practice at a firm. 

Given that you spent years at the Justice Department, can you 
assure the Committee that you will have sufficient distance from 
your former colleagues to, if required, which it inevitably will, in- 
vestigate their professional behavior and execute on the role of the 
IG, and how does your previous experience in the Public Corrup- 
tion Unit in New York allow us to have any confidence about your 
ability to do that? 
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Mr. Horowitz. I absolutely make that commitment, Mr. Chair- 
man. I think my experience — it’s not just the words that I’ve men- 
tioned, but I think my deeds will back that up, or have backed that 
up, in the U.S. Attorney’s Office in New York as a corruption pros- 
ecutor. 

I mentioned an instance where we arrested several law enforce- 
ment officers, who at the time we arrested them were about to be 
the key witnesses in a major drug case that another prosecutor in 
the office was about to give an opening statement on. As you might 
imagine, that caused some concern in the office among other parts 
of the office, but nevertheless the U.S. Attorney completely sup- 
ported what we were doing, expected us, as I said, to be entirely 
nonpartisan and independent of the other unit in the office. 

In another instance, I was the lead prosecutor before I came 
down to main Justice on the Teamsters investigation that resulted 
in the arrest of several individuals connected to the election in the 
mid-1990s at the Teamsters that resulted in Ron Carey’s reelection. 
That matter was handled by our Civil Division in our office. 

Our investigation resulted in the arrest of several people con- 
nected to his campaign and resulted in the election being thrown 
out that our office had obviously spent a considerable amount of 
time handling. But again, the message we had was, you make the 
decisions, you follow the evidence in the law, you do so with impar- 
tiality, and the results are the results. Wherever the chips fall, 
they fall. 

I’ve continued that, working in private practice for audit commit- 
tees and doing independent investigations on several occasions hav- 
ing to make recommendations about misconduct by individuals that 
we were working with, but that was the responsibility that I was 
asked and instructed to do by the audit committees, by the clients, 
and that’s what I did. 

Then finally, on the Sentencing Commission, I was in private 
practice at the same time because it was a part-time position by 
statute, and we, on several occasions, adopted increases in pen- 
alties that I can tell you were not welcomed in the defense bar, but 
nevertheless we did what we thought was right and had to do. I 
heard many comments from colleagues about that, but nevertheless 
it was what I was sworn to do and the oath I took, and that would 
be the same oath I take here and pledge to you. 

Senator Coons. If you are to be confirmed, how would you avoid, 
going forward, political pressures, either within the Department or 
from elsewhere, to dispose of troublesome investigations or to ig- 
nore uncomfortable facts? I know you’ve got experience in that, but 
what would you actually use to sustain you in that very difficult 
work? 

Mr. Horowitz. Well, I think one of the things that’s very impor- 
tant is to understand the Inspector General isn’t the only person 
in the office. It’s an office of about 450 people, people with deep 
working relationships and understandings of the Department, who 
have been there a long time. I think it’s safe to say many — I think 
most people would agree Glenn Fine and Mike Bromwich, and oth- 
ers before him, built an outstanding office with outstanding people. 

So one of the things to do is to understand that, as Inspector 
General, you need to listen to the people you’re working with and 
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make sure they have the authority to do the investigations and 
make sure you’re not interfering with the investigations, but super- 
vising, oversee it, and giving direction. So that’s, I think, a signifi- 
cant part of how you do things and make sure you follow through 
and do things fairly and honestly. 

Senator Coons. And what do you think — my last question. What 
do you think are the most important characteristics for an effective 
Inspector General, in addition to listening well? 

Mr. Horowitz. Well, I think, first and foremost, is independence 
and the ability to operate independently. I think as well, as with 
any corruption prosecutor, the ability to think creatively and to be 
tenacious. These are not easy matters to investigate, cases to make. 
There are people involved who, in most instances — for example, in 
investigating law enforcement officers, they went in to do right and 
turned bad in the job. They didn’t go in to steal. Something turned 
them. So you’ve got to be prepared to think creatively, be tenacious. 
Never say something’s impossible, because the one thing I learned 
as a corruption prosecutor, anything is possible. People in authority 
can do things improperly. 

Then finally, given the issues as to the budget, I think it’s very 
important for an Inspector General to go in, to be able to work with 
auditors, to push them, to pursue waste, fraud and abuse, and 
that’s something that I think is going to be a very important part 
of this job. 

Senator Coons. I couldn’t agree more. 

Senator Grassley. 

Senator Grassley. Yes. My questions would follow along the 
lines that we talked about in our private conversation in my office. 
I heard what you said in your opening statement and I heard ev- 
erything that you’ve answered here for Senator Coons, and that 
gives me a great deal of satisfaction. 

But I want to be a little more direct. For instance, in private 
practice you indicated that you had worked with the Attorney Gen- 
eral’s current chief of staff — and I ask these questions because of 
Fast and Furious — and that you had contacts with him about your 
nomination. There are serious questions about exactly what this 
chief of staff knew and what he may have told the Attorney Gen- 
eral about Fast and Furious. 

You wrote a letter in support of Lanny Brewer to be head of the 
Criminal Division. Briefly, how long have you known him? These 
can be short answers if you want them. 

Mr. Horowitz. Right. Sometime after 1999, when I came down. 
I believe he was in private practice by then. 

Senator Grassley. OK. 

You indicated that you have followed the Fast and Furious news 
reports. Based on what you know publicly, do you believe that, if 
confirmed, you will have to investigate some of your friends and 
former colleagues? For instance, Mr. Brewer or Attorney General’s 
chief of staff, Gary Grindler? 

Mr. Horowitz. I intend, if confirmed. Senator, to pursue every 
avenue in that case no matter who’s involved. It’s clear to me that 
there are numerous people at various levels of the administration 
that are — that have had questions raised, and I will pursue them 
vigorously and fully, and the office will do that. 
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Senator Grassley. OK. 

I think you answered my next question, so let me make a state- 
ment. I think your statement is to assure us that you would inves- 
tigate these individuals independently and impartially, despite 
your previous subordinate interaction with them. 

Mr. Horowitz. Absolutely, Senator. 

Senator Grassley. As you know, the Office of Inspector General 
recently provided copies of some secretly recorded audiotapes to the 
U.S. Attorney’s Office in Arizona. On the tapes, the cooperating 
gun dealer in Fast and Furious and the ATF case agent are talking 
about my oversight work, and other conversations that the U.S. At- 
torney’s Office and the ATF had about what to say in response to 
all the questions from Congress. And by the way, they don’t like 
me. That’s what I deduced from it. 

Mr. Horowitz. I’ve only read the transcript. I haven’t listened to 
the tape yet. Senator. 

Senator Grassley. So based on that, do you understand how it 
interferes with our Congressional inquiry to provide evidence like 
this directly to the very office we’re investigating? 

Mr. Horowitz. Senator, I understand the significance of that 
issue and read about it. Let me just briefly mention, I had a simi- 
lar scenario to have to deal with in the 30th Precinct investigation 
I dealt with in New York, where we were investigating police offi- 
cers that the District Attorney’s Office were relying on, other parts 
of the office were relying on. I clearly understand the need to be 
sensitive to other matters going on and think very carefully, step 
by step, before taking action. 

Senator Grassley. Yes. To continue on this same line about the 
tapes, the office cited discovery obligations to criminal defendants. 
But does that require that the evidence be turned over imme- 
diately, even before the inquiry is complete? 

Mr. Horowitz. What I can tell you is, in the cases I’ve dealt with 
where that situation arose, oftentimes I’ve reached out to the de- 
fense lawyer and the judge to talk about the timing of the produc- 
tion and try and work out an arrangement that allowed our inves- 
tigation to continue while ensuring that any constitutional obliga- 
tions were not violated. So I would certainly approach these mat- 
ters with that kind of sensitivity. 

Senator Grassley. So that kind of is like you’re saying indirectly 
that they probably gave these tapes too soon to the people down 
there. 

Mr. Horowitz. Well, I’m hesitant to answer specifically as to 
this. Senator 

Senator Grassley. That’s OK. 

Mr. Horowitz. — because I don’t know the facts. I’ve simply read 
about the tape question. 

Senator Grassley. OK. 

What steps would you take, if confirmed, to ensure better co- 
operation and coordination with parallel Congressional investiga- 
tions? 

Mr. Horowitz. In my mind. Senator, it’s very important that 
both investigations obviously be respected and the independence of 
both investigations be respected, but that doesn’t mean that you go 
forward without recognizing the legitimacy of the other investiga- 
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tion and working carefully to ensure that both investigations can 
successfully proceed, and neither hurts the other. It’s got to be 
done carefully, but that’s certainly something I’m sensitive to. 

Senator Grassley. The Office of Inspector General currently 
does not have jurisdiction to investigate allegations of misconduct 
by attorneys at the Department of Justice. Rather, that jurisdiction 
falls to the Office of Professional Responsibility, which reports di- 
rectly to the Attorney General. Former Inspector General Glenn 
Fine said that this creates a conflict of interest. So my question to 
you: do you support extending the jurisdiction of the Office of In- 
spector General to include attorney misconduct? 

Mr. Horowitz. I’ve talked with Glenn about that issue. I think 
it’s a very significant issue. The only hesitancy I have with answer- 
ing that right now, is I feel I’d have an obligation to speak with 
the other people in the office to get their views before I reached a 
decision on that. But I have read the transcript of the hearing. I’ve 
read his testimony. I’ve talked to him personally about this. I know 
how strongly he feels about it and I understand why. He’s con- 
cerned that this is the only department in the government that 
doesn’t have that authority. 

Senator Grassley. Thank you. I’ll have a second round. 

Senator Coons. Thank you. Senator Grassley. 

Senator Cornyn. 

Senator Cornyn. Mr. Horowitz, welcome. 

Mr. Horowitz. Hi. Thank you. Senator. 

Senator Cornyn. And thank you for your willingness to serve. 
Congratulations to you and your family. 

I also want to follow up on some of our conversation we had in 
my office, and thank you for coming by and answering those. But 
just so we can put this in context, other than the Inspector Gen- 
eral, which serves at the pleasures of the Attorney General himself 
and the President, I think people are familiar with the role of Spe- 
cial Counsel, which is also an office within the Department of Jus- 
tice, presumably reports to the Attorney General himself, but has 
some measure of independence. That was actually — the inde- 
pendent counsel position that actually preceded that was allowed 
to expire by bipartisan support in Congress because of concerns on 
both sides of the aisle about overreaching that occurred, the tre- 
mendous pressure on an independent counsel to come up with some 
indictment of someone somehow for something. 

Mr. Horowitz. Right. 

Senator Cornyn. But I want to ask you about the — ^your level of 
independence. I have great respect for the legal profession, and I 
heard what you said about your commitment to the law and to the 
facts. But can you explain to everyone listening how — if ultimately 
Attorney General Holder and the President himself can terminate 
you, how do you reconcile your independence with that fact? 

Mr. Horowitz. I appreciate that concern and that issue. Senator. 
I can tel you from my standpoint. I’m interested in this job and in- 
terested in serving because of the independence in a significant 
way. If I felt that my independence was being limited in a way that 
I thought was inappropriate I wouldn’t be interested in serving, or 
continuing to serve. It’s 

Senator Cornyn. You’d quit? 
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Mr. Horowitz. I presumably would quit. I’m obviously not com- 
mitting to doing anything until a situation arose, but I’ve been in 
the Department in both administrations and have worked with 
people who made it clear that they would be willing to do that in 
an appropriate circumstance. So I don’t think it’s just an Inspector 
General, but I understand how it arises even in a greater context 
with an Inspector General. 

Senator Cornyn. As you know, the Fast and Furious debacle 
came to the public’s attention generally when Brian Terry, a Bor- 
der Patrol agent, was killed using one of these 2,000 some-odd fire- 
arms that were bought in the United States but then allowed to 
walk without the Bureau of Alcohol, Tobacco and Firearms Agency 
even knowing where they were going. 

Then apparently Attorney General Holder, sometime in Feb- 
ruary-March 2011 timeframe, requested the Acting Inspector Gen- 
eral to do an investigation of this. Of course, we’re still waiting. 
That was some seven or 8 months ago. 

While the properly functioning Inspector General’s Office is im- 
portant to maintaining the public’s confidence in the proper oper- 
ation of the Department of Justice and accountability, it strikes me 
as a concern that if in fact an Inspector General’s report can — in- 
vestigation can continue ad infinitum, that there is some obligation 
to bring it to a reasonable conclusion, or at least provide some sort 
of interim report so it doesn’t look like people are waiting for the 
next election or some other event for it to occur, which would seem 
to undermine the credibility of the investigation. 

Would you care to comment on that? 

Mr. Horowitz. Senator, in almost every context I’ve ever worked 
in at the Department of Justice, justice delayed is justice denied. 
Delay is rarely to the benefit of anybody who’s doing an investiga- 
tion, and that’s why I mentioned timely reporting in my opening 
statement because I do care about that, and I think it’s very impor- 
tant, particularly in an Inspector General position, as you said, 
that the Congress, the public, the administration gets timely re- 
ports. 

Senator Cornyn. If the trail in your investigation, once you’re 
confirmed, would lead to the Deputy Attorney General or the Attor- 
ney General himself, would you follow this to the end of that trail? 

Mr. Horowitz. Absolutely, follow wherever the facts lead. Sen- 
ator. 

Senator Cornyn. What would be a legitimate reason for the De- 
partment of Justice to refuse to turn over a document or provide 
a witness for a — to a Congressional investigation of this matter? 

Mr. Horowitz. On this matter? On the Fast and Furious matter? 
Senator, I probably would have to understand more about what the 
request involved. And I have, at this point, only looked at what’s 
public, including the reports of Senator Grassley and Chairman 
Issa. But without understanding better perhaps what the request 
was, I could foresee circumstances — grand jury information for ex- 
ample, is by statute confidential. So I think it would, for my mind, 
turn on what the specific request was. But I’d need to know, I 
think, a little bit more. 

Senator Cornyn. And finally, do you see any reason why the De- 
partment can’t, or shouldn’t, cooperate with a legitimate congres- 
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sional investigation while simultaneously conducting its own inves- 
tigation through the Office of Inspector General? 

Mr. Horowitz. To my mind, Senator, that’s something that the 
Inspector General’s Office should try to do, and I would try to do 
that, and commit to you I will do that. 

Senator Cornyn. Thank you, Mr. Horowitz. 

Mr. Horowitz. Yes. 

Senator Coons. Senator Lee. 

Thank you, Mr. Horowitz. We’ll go to a second round of ques- 
tions. 

To the question about timeliness and swiftness on the shortness 
of justice, if you would, you mentioned a number of compelling fact 
patterns of how aggressively you pursued investigations when you 
were leading the public Corruption Unit, even those that were un- 
comfortable or difficult for the broader objectives either of NYPD 
or the U.S. Attorney’s Office. 

I think you referenced one where you executed arrest warrants 
on law enforcement officers who were scheduled to be the opening 
witnesses in a major — tell us a little bit more about the facts of 
that particular case, if you would. 

Mr. Horowitz. Yes. That case involved three officers assigned to 
an elite drug enforcement task force in New York that were ar- 
rested for stealing drugs and being involved in drug dealing them- 
selves. They — we learned about that information. That’s obviously 
the kind of thing you need to bring to a conclusion quickly. 

You can’t have people with badges and guns going around when 
you know what they’re doing, conduct such as that. And so our ob- 
ligation was to swiftly get to the end point, but at the same time 
make sure you had a good case, a case that could stand up in court. 
So that’s the balance that has to go on, but you have to move 
quickly. 

Senator Coons. And what impact did your proceeding swiftly 
and executing those arrest warrants have on the narcotics case 
where those officers were signature witnesses? 

Mr. Horowitz. We decided the case was ready to be taken down 
and it didn’t matter that it was the day before the opening state- 
ments in the other trial, or the day of the opening statements. I 
can’t remember which it was. That was a case where it was clear 
the arrests had to be made and that was the right outcome. It 
didn’t matter what the impact was on the other case. 

Senator Coons. You also referenced a broad procurement fraud 
issue. 

Mr. Horowitz. Right. 

Senator Coons. I think you said you deployed — you used the 
RICO statute in order to prosecute — investigate and prosecute a 
New York City Schools procurement fraud case. 

Mr. Horowitz. Correct. 

Senator Coons. And you also referenced some immigration or 
INS bribes 

Mr. Horowitz. Right. 

Senator Coons. — for improper issuance of green cards. Tell us 
anything else if you could that would give the Committee some re- 
assurance about your insistence, your independence, your 
doggedness as a prosecutor, particularly in these corruption cases. 
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that may speak to some of the questions that have been asked here 
today. 

Mr. Horowitz. Well, a particularly good example comes again 
out of the 30th Precinct investigation that I did. We had a situation 
where we had first — what became the first take-down in September 
1994, and arrested several officers. Many people — and a very suc- 
cessful case. Many people wanted us to shut it down. We had good 
press, we had arrests, they were good cases, and that should be it. 
No more embarrassment. We had evidence that others were in- 
volved but we needed more time to make those cases. 

Fortunately, the police commissioner at the time. Commissioner 
Bratton, and our U.S. Attorney agreed that we should be allowed 
to continue. We did. Six months later we took down a sergeant who 
had been training new officers and the Assistant Integrity Control 
officer in the precinct. Those people would have been allowed to 
stay had we not fought to do the continuation on the investigation, 
but instead shut it down simply because there was nice press and 
it was time to move forward. 

Senator Coons. And if you’d been in a position where you hadn’t 
had the support of the folks you referenced who supported your 
continuing these very controversial investigations, if you hadn’t 
had their support and they had insisted on your stopping when you 
had evidence of further wrongdoing, what action might you have 
taken? 

Mr. Horowitz. I would have certainly seriously considered re- 
signing from my position as head of the Corruption Unit. I don’t 
think you can have evidence like that, believe you need to continue, 
and continue sitting in that position. 

Senator Coons. I just want to say thank you — I will turn to Sen- 
ator Grassley, if he has additional questions — for your willingness 
to serve and for your bringing such a rich, broad range of experi- 
ence to bear. 

Senator Grassley. 

Senator Grassley. Senator Lee, I have to be with Senator 
Landrieu at 3:30. Could I go ahead of you? 

Senator Lee. Yes. 

Senator Grassley. OK. 

I think I’m going to just ask one question, but it’s kind of a long 
question. I think you and I talked about my authorship of the False 
Claims bill. It is my hope that, as Inspector General, that you 
would also vigorously support the False Claims bill, and particu- 
larly the qui tarn provisions. 

Could you inform the Judiciary Committee of your experience, if 
any, with the False Claims Act? 

Mr. Horowitz. My experience. Senator, has been somewhat lim- 
ited with the False Claims Act and the qui tarn statute. I’ve been 
involved with clients who have had issues that I wasn’t directly 
handling, was present for some meetings where those cases were 
discussed, but I was never the lead lawyer on the civil side on 
those matters. I was involved in some of the discussions concerning 
interactions with the government that were related to those cases. 

Senator Grassley. OK. 

Without violating any client-lawyer relationships you have, have 
you ever advised any corporation about retaliation cases under 31 
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U.S.C. 3738, the anti-retaliation portion of False Claims? If so, 
what did you advise the corporation? 

Also, have any clients you represented been accused of violating 
that section during the course of your representation, and have you 
ever advised a client to take any personnel action which could he 
viewed as adverse against any qui tarn relator? 

Mr. Horowitz. I have not. Senator. I have not heen — no to all 
three questions. 

Senator Grassley. OK. 

Have you ever found yourself under pressure by a corporate cli- 
ent to discredit a whisteblower rather than investigate their claim, 
and if so, how did you respond to the pressure? 

Mr. Horowitz. I have not. Senator. In fact. I’ve counseled clients 
in the other direction, which is to take the claim seriously and to 
pursue them vigorously. 

Senator Grassley. Do you have any question as to the constitu- 
tionality of the False Claims Act and the qui tarn provision? 

Mr. Horowitz. None, Your Honor — none. Senator. 

Senator Grassley. As Inspector General, would you vigorously 
police enforcement of the False Claims Act? 

Mr. Horowitz. Absolutely. 

Senator Grassley. Will you oppose any — I’m sorry that I’m smil- 
ing, but I ask these questions of everybody from the Justice De- 
partment. 

Mr. Horowitz. It’s OK. Completely understand. Senator. 

Senator Grassley. Will you oppose efforts within the Justice De- 
partment to weaken the False Claims Act and its qui tarn provi- 
sion? 

Mr. Horowitz. To the extent I was asked. Senator, I’d obviously 
want to understand what was going on there, but I’m guessing that 
issue wouldn’t arise before the Inspector General. But what I can 
assure you, is I would learn and understand what was involved, 
and certainly anything that dealt with retaliation against 
whisteblowers, I would care deeply about. 

Senator Grassley. OK. 

And the last portion here, and then I’ll quit. Would you agree to 
promote a close working relationship between qui tarn relators’ 
counsels and the Justice Department for the purpose of estab- 
lishing the public/private relationship envisioned — that I envision 
of the False Claims Act? 

Mr. Horowitz. To the extent. Senator, that the Inspector Gen- 
eral’s Office was involved in that. I’d certainly — that’s something 
certainly I’d be willing to be involved with. 

Senator Grassley. Thank you very much. 

Mr. Horowitz. Thank you. Senator. 

Senator Grassley. I wish you well. 

Mr. Horowitz. Thank you. 

Senator Coons. Well, thank you. Senator Grassley. 

Senator Grassley. I want to apologize to Ms. Morgan. I have to 
go to be with your Senator Landrieu on some foster kid cases that 
we work on. 

Senator Coons. Thank you for joining us today. Senator Grass- 
ley. We’ll do our best to carry on. 
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I just want to say in closing, if I could, Mr. Horowitz, my thanks 
to your family, your in-laws, your mother, your friends, to Alex- 
andra, and to Frederick and Claire, for being so good during the 
hearing and for answering — I have small children of my own. 

[Laughter.] 

Senator Coons. I am grateful for your appearance and testimony 
before this Committee today. You’re excused, and we will move to 
our second panel. 

Mr. Horowitz. Thank you, Mr. Chairman. 

[The biographical information follows.] 
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1 have not served in the military, I am registered with the selective service. 

8. Honors and Awards : List any scholarships, fellow ships, honorary degrees, academic 
or professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Fellow, Intermtiunal Society of Barristers (approx. 2007 to present) 

Listed in Super Lawyers, Washington. DC (2008 to present) 

Listed in Best Lawyers. Washington, DC (2007 to present) 

Listed in International Who's Who of Business Crime Defense Lawyers (2010 to 
present) 

Listed in Benchmark Litigation Guide to America's Top Business Litigation .Attorneys 
(20)0 to present) 

Listed in Elhisphere Magazine's Lawyers Who Matter (2009 to present) 

Listed in Washington Smart CEO's top lawyers (2010 to present) 

Listed in The Legal 500 (2011) 

Attorney GeneraTs Award for Distinguished Service (1995) 

Graduated Magna Cum Latide. Harvard Law School (1987) 

Graduated SuOTTOO Cum Laude, high honors in Economic.s Major, Brandeis Univ.(I984) 
Ejected to Phi Beta Kappa. Brandeis University (approx. 1983) 

9. Bar Associations : List all bar associations or legal or judicial-related cotnmittee.s, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dales of any offices which you have held in such groups. 

Edward Bennett Williams Inn of Court (approx. 2002 to present) 

.American Bar Association (approx. 2002 to present) 

New York State Bar .Association (approx. 2008 to present) 

Federal Bar Council (approx. 2003 to present) 

Association of the Bar of the City of New York (approx, late t980s to early 1990.s) 

U S. Sentencing Commission Adv isory Group on the Organizational Guidelines 
(approx. 2001 to 2003) 

10- Bar and Court Admission: 


a. List (he date{x) you were admitted to the bar of any state and any lap.ses in 
membership. Please explain the reason for any lapse in membership. 

New York State. June 1988 
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Dislricl o!'Colurabia, April 1990 
There are no lapses in membership 

b. List all courts in which you have been admitted to practice, including dates oF 
admission and any lapses in membership. Please explain the reason For any 
lapse in membership. Give the same information For administrative bodies that 
require special admission to practice. 

Ll.S. District Court, Southern District of New York. March 1990 
l).S. Court of Appeals. Second Circuit. July 1993 
U.S. District Court. District of Columbia. June 2004 
fhere are no lapses in membership 

1 i . Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 9 or 1 0 to which 
you belong, or to which you have belonged, since graduation from law school. 
Provide dates of membership or participation, and indicate any office you held. 
Include clubs, working groups, advisory or editorial boards, panels, committees, 
conferences, or publications. 

International Society of Barristers lapproximately 2007 to present) 

Ethics Resource Center, member of Board of Directors (2009 to present) 

Society for Corporate Compliance and Ethics, member of Advisory Board 
(approximately 2006 to present) 

Lawyers Committee for Civil Right.s Under Law, member of Board of Directors 
(2009 to present) 

B'nai Brith, former trustee of local unit in New York City (approximately 1988 
to present) 

Brandeis University Alumni Association ( 1 984 to present) 

Harvard Law School Alumni Association (1987 to present) 

International A.ssociation of Prosecutors (approximately 1999 to present) 
Kennedy Center for the Performing Arts (approximately 2006 to present) 
Washington National Opera (approximately 2007 to approximately 2009) 

U.S. Holocaust Museum (approximately late 1980s to present) 

U.S. Supreme Court Historical Society (approximately early 1990s to present) 

I have made financial contributions to charitable organizations over the years. 1 
have not included in the list above any organizations to which I gave funds and 
did not otherwise participate in programmatic activities, although the 
organization may label me a member. 

b. Indicate whether any of these organizations listed in response to 11a above 
currently discriminate or formerly discriminated on the basis of race. sex. 
religion or national origin cither through fonnal membership requirements or the 
practical implementation of membership policies. If so, describe any action y ou 
have taken to change these policies and practices. 

None, 

12. Published Writings and Public .Statements : 
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a. List the titles, publishers, and dates of books, articles, reports, letters to the 
editor, editorial pieces, or other published material you have written or edited, 
including material published only on the Internet. Supply four (4) copies of all 
published itiateria! to the Committee. 

1 have done my best to identify all books, articles, reports, letters to the editor, 
editorial pieces, or other published material, including a through review of my 
personal files and searches of publicly available electronic databases. Despite 
my searches, there may be other materials 1 have been unable to identify, find, 
or remember. 1 have located the following: 

• Artists' Rights in the United States: Toward federal Legislation. 25 
Harv. J. Legis. 153(1988). Copy supplied, 

• Forward, I'he State of Federal Prosecution . American Criminal Law 
Review (Volume 43, Number 3) (2006) (republished by the Corporate 
Counsel Review, Journal of the Corporate Counsel Section, State Bar of 
Texas. Vol. XXV'I, Number 2, November 2007), Copy supplied. 

• Strategies for Successful Advisinu and Collaboration with the Client . 
White Collar Law Defense Strategies: t.eading L.awyers on Preparing for 
Trial. Offering Evidence, and Overcoming tlie Challenges of a %'hite 
Collar Crime Case (Aspatore Books. 2007). Copy supplied. 

• The Stockman Decision: An Expansion Of Indemnification and 
Advancement . White Collar Crime Litigation Reporter (September 
2009). Copy supplied. 

• I'he Blurrinu of Plain View. White Collar Crime Litigation Reporter 
(November 2009). Copy supplied. 

• SEC Launches FCPA Probe of Financial Services Industry's Interactions 
With Sovereign Wealth Funds. Financial Fraud Law Report (to be 
published September 201 1 ). Unpublished copy supplied. 

• Eulogy for James K. Robinson , former Assistant Attorney General of the 
Criminal Divi.sion, The Wayne Law Review (to be published Fall 201 1 ). 
Unpublished copy supplied. 

b. Supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committM, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, give the 
name and address of the organization that issued it. the date of the document, 
and a summary of its subject matter. 

During niy tenure on the U.S. Sentencing Commission, the Commission issued, 
on an annual basis, federal sentencing guidelines manuals, sourcebooks of 
federal sentencing statistics, and yearly reports. These materials (except where 
noted), including the reports and correspondence listed below, are available at 
wwvv.ussc.gov. 


• December 2008 Overview of Federal Criminal Cases. Fiscal Year 2007 
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December 2008 Changing Face of Federal Criminal Sentencing; 
Seventeen Years of Growth in the Federal Sentencing Caseload 

November 2008 Report on Federal Escape Offenses in Fiscal Years 
2006 and 2007 


September 2008 Report to Congress: “Amendments to the Federal 
Sentencing Guidelines in Response to the Emergency Disaster 
Assistance Fraud Penalty Enhancement Act of 2007“ 


• August 2008 - Letter to Senator Leahy and Senator Specter regarding 
the Court Security Improvement Act of 2007 (Letter is not on website 
Copy supplied) 

• Mav 2007 - Report to Congress: “Cocaine and Federal Sentencing 
Policy” 

• March 2006 - Report to Congress: "Final Report on the Impact of 
Unilecl Stales v. Booker on Federal Sentencing 

• April 2005 - Letter to the House Judiciary Committee regarding H.R. 
1528, the "Defending America's Most Vulnerable: Safe Access to Drug 
Treatment and Child Protection Act of 2()05" 

• November 2004 - Preliminary Findings: Federal Sentencing Practices 
Subsequent to the Supreme Court's Decision in Blakely v. IVashlngloni 

• May 2004 - Measuring Recidivism: ITie Criminal Elistory Computation 
of the Federal Sentencing Guidelines 

• May 2004 - Recidivism and the "First Offender" 

• April 2004 - l.etter to Senator Bill Nelson regarding the CAN-SPAM 
Act. (Letter is not on website — Copy supplied) 

• Ch:tober 2003 - Report to Congress: "Downward Departures from the 
Federal Sentencing Guidelines” 

• May 2001 - Report to Congress: "MDMA Drug Offenses: Explanation 
of Recent Guideline Amendments” (issued during ray tenure as an ex- 
officio member of the Commission). 

It is important to note that while Commissioners contribute to the Commission's 
guideline, reports, briefs, letters, and other statements of the Commission, these 
materials are representative of the Commission as a whole, and not of any single 
Commissioner. 

During iny tenure, the Commission also held numerous public meetings and 
hearings; filed amicus briefs in the Ll.S. Supreme Court; and issued periodic 
newsletters. Minutes of the C'om.mi.ssiun's public meetings, transcripts of select 
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public hearings, Supreme Court briefs, and other materials are available at 
www.ussc.gov. 


As a Commissioner on tlte Child Online Protection Act Commission. I joined in 
the Commission's report to Congress in October 2000. Copy supplied. 

c. Supply four (4) copies of any testimony , official statements or other 
communications relating, in w'hole or in part, to matters of public policy or legal 
interpretation, that you have is.sued or provided or that others presented on your 
behalf to public bodies or public officials. 

1 have done my best to identify all oflicial statements or other communications 
relating to public policy or legal interpretation, including a through review of 
my personal files and searches of publicly available electronic databases. 

Despite my searches, there may be other materials 1 have been unable to 
identify, find or remember. 1 have located the following; 

• October 4, 2000 - House Committee on the Judiciary, Subcommittee on 
Crime - Hearing on H.R. 469, "Jeremy and Julia's Law.” a bill that 
would have created federal criminal penalties for certain acts by child 
day care providers, tiopy supplied. 

• May 15, 2001 - House Committee on the Judiciary, Subcommittee on 
Crime - Hearing on the Reauthorizaiion of the Department of Justice. 
Copy supplied. 

• December 13. 2001 - House Committee on Government Reform - 
Hearing on the President's invocation of executive privilege regarding 
the production of prosecution memoranda. Copy supplied. 

Additionally, the CItair of the Commission, and the Vice Chairs of the 
Commission, periodically testified on behalf ofihe Commission before various 
Congressional Committees, Copies of the testimony is available at 
www.ussc.gov. 

d. Suf^l y four (4) copies, transcripts or recordings of all speeches or talks 
delivered by you, including commencement speeches, remarks, lectures, panel 
discussions, conferences, political speeches, and question-and-answer sessions. 
Include the date and place where they were delivered, and readily available 
press reports about the speech or talk. If you do not have a copy of the speech 
or a tJTOScript or recording of your remarks, give the name and address of the 
group before whom the speech was given, the date of the speech, and a summary 
of its subject matter. If you did not speak from a prepared te.xt, furnish a copy of 
any outline or notes from which you spoke. 

I have done my best to identify all speeches or talks delivered, including through 
a review of my personal files and searches of publicly available electronic 
databases. Despite my searches, there may be additional speeches or other 
materials that I have been unable to identify, find or remember. 1 have located 
the following; 

As a supervisor in the L'.S. Attorney’s OlTlce Ibr the Southern District of New 
York, and as a senior official in the Justice Depanroent's Criminal Div ision. I 
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participated in numerous CLt. presentations and panel discussions. 1 do not 

maintain or ha\e a complete list. Those that I have been able to identify include; 

• Presentations at various NYPD training programs on preventing and 
investigating police corruption (I am not certain of the dates but the 
programs were held during my tenure as an ALISA in the Southern 
District of New York: New York, NY). Copy supplied, 

• Speaker and presenter at conferences of the Internationa! Association of 
Prosecutors on the Foreign Corrupt Practices Act (September 1999; 
Beijing, China), recent developments in US law enforcement (1 am not 
certain of the dates but I believe it was in September 2000 in Cape 
Town. South Africa and in September 2001 in Sydney. Australia), and 
best practices in investigating child pornography (I am not certain of the 
date but t believe it was in September 2000 in Cape Town, South 
Africa). 

• Faculty for an ATF training seminar on searches, seizures, arrests, 
testifying, and evidence preservation (September 1995; New York, NY). 
Copy supplied. 

• Speaker at a program entitled Fraud in Today's Business Environment: 
What You Need to Know to Survive sponsored by Kahn Consulting 
(March 1996: New York, NY). Copy supplied. 

• Speaker at a session entitled Applicable Statutes and I echniques in 
Investigating Public Corruption at the DOJ Office of Legal Education 
Public Corruption Seminar (September 1 996; Los Angeles, CA). Copy 
supplied. 

• Speaker at a session entitled Initialing an Investigation: How/When/Who 
to Investigate; at a session entitled Planning the Proactive Investigation: 
Degree of AUSA Involvement; and at a session entitled Planning the 
Takedown at the DO) Office of t.egal FIducalion Public Corruption 
Symposium (November 1996; Austin. TX). Copy supplied. 

• Speaker at a session entitled Impeachment at the tX)J Office of Legal 
Education Basic Criminal Trial .Advocacy (February 1997; Washington. 
tX). 

• Speaker at a session on investigating and prosecuting police corruption 
cases at an FBI Public Corruption training program (June 1997; 

Quantico, V.A). Copy supplied. 

• Speaker at a session entitled Police Corruption: A Real Case Analysis at 
the Arizona Law Enforcement Coordinating Conunittee entitled Turning 
Square Comers (December 1997; Prescott, A/.). Copy supplied. 

• Speaker at a session entitled Proactive Investigation Techniques: 

Defining the Direction and Scope of the Investigation and moderator at a 
session entitled Recurring Issues and Dilemmas: Why and How are 
Public Corruption Cases DitTerenl at the DOJ Office of Legal Education 
Public Corruption Scminar(April 1998: Phoenix. AZ). Copy supplied. 
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• Speaker on prosecuting public corruption cases at a program sponsored 
by Fordhain t avv School entitled International Seminar on Government 
Etliies and Law Enforcement (May 1998: New York; New York, NY) 
Copy supplied, 

• Speaker on the role of the prosecutor in investigating and prosecuting 
public corruption cases at an FBI Public Corruption; Ethics course for 
Russian law enforcement (July 1998: Moscow. Russia). Copy supplied. 

• Speaker at a .session entitled Conllicts and Joint Defense Agreements at 
the DOJ Office of Legal Education Grand Jury Practice Seminar (March 
7000: Columbia, SC). Copy supplied, 

• Speaker for a session entitled Sentencing Guidelines Update at the ABA 
National Institute on White Collar Crime (March 2000; Miami. FL) 

• Speaker at a session entitled Conflicts and Joint Defense Agreements at 
the DOJ Office of Legal Education Basic Grand Jury Practice Seminar 
(May 2001; Columbia. SC). Copy supplied. 

• Speaker for sessions entitled Meet the Sentencing Commission and 
Prosecutor 1 raining at the U.S. Sentencing Commission's Annual 
National Seminar on the Federal Sentencing Guidelines (May 2001 ; 

Palm Springs. CA). 

» Speaker at a program sponiiored by the John F. Kennedy Library entitled 
Defending an Open Society: Balancing Security and [.iberty (November 
2001; Boston. .MA). Copy supplied. 

• Speaker at a program entitled Under Penalty: Production of Documents 
in Respon.se to Federal Grand Jury Subpoenas sponsored by the 
American Corporate Counsel Association (November 2001; New York, 
NY). 

• Moderator of a panel entitled Sentencing Guidelines Update: fhe New 
Economic Crimes Package and Money Laundering Guidelines at the 
AB.A National Institute on White Collar Crime (March 2002; Miami, 

FL). 

• Keynote address at the International Law Enforcement Academy for a 
program entitled Developing Straiegie.s for the Prevention and Detection 
of Terrorism (March 2002; Bangkok, Thailand). Copy supplied. 

• Speaker tiir a session entitled Organizational Guidelines at the I i.S. 
Sentencing Commission’s Annual National Seminar on the Federal 
Sentencing Guidelines (May 2002; Palm Springs, C.A), 

Additionally, during my tenure as a Comtnissioner on the U S. Sentencing, as 
well as a fonner member of the Sentencing Coinmission and as a private 
practitioner. 1 have given numerous CEE pre.sentations and panel discussions on 
Sentencing Guidelines issues, on corporate compliance and elhic.s issue,s. and on 
criminal law and regulatory matters. Those pre.sentution.s have usually occurred 
before ethics and coinpliance organizations, such as the Society of Corporate 
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Compliance and tthics ("SCCI-'’). the Health Care Compliance Association 
("HCCA' ). the Blue Crosst'Blue Shield Association ("BCBSA'l. and the Ethics 
and Compliance Olficcr Assttciaiion (•‘ECOA’l. I also have spoken frequently 
at programs by the Practicing Law Institute (“PU”), the American Bar 
Association ("•ABA”), the Federal Bar Association ("FBA"). and the Aniertcan 
Conference Institute (“ACP’). t do not maintain or have a complete list 
Moreover. I did not give a formal speech at those events and therefore did not 
prepare a formal text of my remarks. For most of these programs, 1 used 
Pow'crPoim presentations. Those programs that 1 can recall include: 

• Speaker on corporate compliance and Sentencing Guidelines issues for 
several PLl-Corpedia telephone briefings (I do not know the exact dates 
but they occurred during my tenure as a Commissioner on the 
Sentencing Commission: via telephone), 

• Speaker on the Sentencing Guidelines at a DOJ Office of Legal 
Education's Sentencing Guidelines Program (1 do not recall the exact 
date but it occurred during my tenure as a Commissioner on the 
Sentencing Commission; Columbia. SC). 

• Speaker at a session entitled Update on the Federal .Sentencing 
Guidelines at the ECOA Annual Conference (October 2002; Boston. 
MA), 

• Speaker at session entitled Compliance and Ethics: What's Next? at the 
LRN KnowledgeForum (January 2003. Los, Angeles. GA). Copy 
supplied. 

• Speaker at a session entitled Sentencing Guidelines Llpdate: 
Sarbanes/Oxley. Fraud and the Organizational Guidelines at the BCBSA 
Compliance and Ethics Conference (Februaty 2003; Orlando, FL). Copy 
supplied. 

• Speaker For a session entitled fhe Federal Sentencing Guidelines for 
Organizations: Uo they Serve as a Ucterrent? Should they be Amended? 
at the ABA National institute on W'hite Collar Crime (March 2003; San 
Francisco. CA). 

• Speaker at session on Compliance and Ethics: What’s Next? at the LRN 
Regional Compliance Conference (March 2003: Detroit. MT. April 2003. 
New York. NY). Copy supplied. 

• Speaker at a session entitled Discussion by U.S, .Sentencing 
Commissioners and at a session entitled Campaign Finance Rcfonn .Act 
Offenses at the U.S. Sentencing Commission’s Annual .National Seminar 
on the Federal Sentencing Guidelines (May 2003, Miami. FL). 

• Speaker at a session entitled Sentencing Guidelines Update: 
Sarbanes/Oxley and the Organizational Guidelines at the PLl Corporate 
Compliance Institute (May 2003; Chicago. ID. Copy supplied. 

• Speaker at a panel on corporate compliance i.ssues at the PCI Corporate 
Compliance institute (June 2003; New York, NY). 
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Speaker at a session entitled Compliance and Ethics; Recent Regulator} 
Initiatives at the Pl,l Advanced Corporate Compliance Workshop ( July 
2003: San Francisco. C A). Copy supplied. 

Co-chair and speaker at PLl’s Advanced Corporate Compliance 
Workshop (July 200.3, San Francisico, CA; July 2004. San Francisco. 

CA; September 2005, New York, NY: September 2005, San Francisco, 
CA; September 2006, New York, NY; September 2006, San Francisco, 
CA; September 2007, San Francisco. CA: November 2007, New York, 
NY; November 2008, New York, NY; November 2009. New York. NY: 
October 2010, New York, NY). 

Speaker at a session entitled Update on the U S. Sentencing 
Commission’s Advisory Group at the ECOA's Annua! Conference 
(October 2003; Orlando, FI). 

Speaker at a session entitled Corporate Compliance and the U S. 
Sentencing Guidelines at the FICC.A's National Symposium on 
Corporate Responsibility: Internal Audit, Compliance and Ethics 
Programs (October 2003, Redmond. WA), Copy supplied. 

Speaker on Sentencing Guidelines and compliance issues for an LRN 
webinar (November 2003; webinar). Copy supplied. 

Speaker at a program on corporate ethics and compliance issues 
sponsored by the Association of Corporate Counsel (November 2003, 
New York, NY). 

Speaker for a Pl.l telephone briefing entitled The Final Report of the Ad 
Hoc Advisory Group on the Organizational Sentencing Guidelines: What 
Your Organization Needs to Know Now (January 2004; via telephone). 

Speaker at .session entitled Di> You Have an Effective CompliaiKe 
Program? Possible Changes to the Federal Sentencing Guidelines at the 
ERN KnowledgeForum (F'ebruary 2004; Los Angeles. C.A), 

Speaker at an ABA panel discussing .Attorney General Ashcroft's 
Sentencing Memorandum (F'ebruary 2004; Washington, DC). 

Speaker on the proposed changes to the Organizational Sentencing 
Guidelines for the Greater Phoenix Compliance Network meeting 
(February 2004; videoconference). Copy supplied. 

Moderator for a session on Parallel Proceedings: .A Real and Present 
Danger at the ABA National Institute on White Collar Crime (March 
2004. Miami. FL). 

Speaker for a session entitled Limiting Judicial Discretion: Are We 
Changing the Balance of Justice? at the District of Columbia Judicial & 
Bar Conference (March 2004; Washington. DC) 

Speaker at a program entitled After the Dust Settles: The Federal 
Sentencing Guidelines Six Months later sponsored bv the Federal Bar 
Council (March 2004; New York. NY) 
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Co-chair ofPLl program entitled Corporate Counsel Foaim: What You 
Need to Know About Corporate Liability & Ciovemment Enforcement 
After Sarbanes/Oxley (April 2004; New York. NYk Copy supplied. 

Speaker for a session on compliance and enforcement issues at the f ood 
and Drug Law Institute’s Annua! Conference (April 2004; Washington. 
DC). Copy supplied. 

Speaker at a panel of the U.S. Sentencing Commissioners and for a 
session entitled Amendments to Chapter Eight; The Organizational 
Sentencing Guidelines at the U.S. Sentencing Commission’s Annual 
National Seminar on the Federal Sentencing Guidelines (May 2004. 
Miami. FL), Copy supplied (for session on Organizational Guidelines). 

Speaker at a session Sentencing Issues at the Sixth Circuit Judicial 
Conference (May 2004. Lexington. KY). 

Speaker at a program entitled Shifting Balance: Corporate Criminal 
Justice After llte I hompson Memo and the Amended Organizational 
Sentencing Guidelines sponsored by the District of Columbia Bar (June 
2004; Washington, DC). Copy supplied. 

Speaker at a session on compliance issues at the PLl Corporate 
Compliance Institute (June 20(M; New York. NY). Copy supplied. 

Speaker at a session on Developments at the United States Sentencing 
Commission at the PLl Advanced Corporate Compliance Workshop 
(July 2004; San Francisco, CA). 

Speaker on the Sentencing Guidelines and compliance at the Delaware 
Valley Association of Corporate Counsel General Counsel Forum 
(September 2004; Philadelphia. PA). Copy supplied. 

Moderator and Speaker for the Edward Bennett Williams Inn of Court at 
programs on the Sentencing Guidelines (September 2004 and September 
2006), civil vs. criminal matters, and developments on legal privileges (I 
am not certain of the dates but they occurred during the time I have been 
a member of the Inn; Washington. DC). 

Speaker for a PLl telephone briefing entitled The Future of the Federal 
Sentencing Guidelines After Blakely (October 2004; via telephone). 

Faculty for a State Department program in Russia on the U.S. Sentencing 
Guidelines (October 2004. Russia). 

Speaker at a session entitled Foundations for Compliance with the 
Sentencing Guidelines and Sarbanes-Oxley at the SCClTs Corporate 
Compliance Workshop (October 2004; Philadelphia. PA). 

Speaker at a program entitled How Corporations Respond to Regulatory 
Investigations: Current Trends and Issues sponsored by .•\ssocialion of 
Corporate Counsel (November 2004; New York. NY). Copy supplied. 



speaker at a teicconterence on the Sentencing Guidelines sponsored by 
the General Counsel RoundtabJe (November 2004; via telephone). 

Speaker at a session entitled Municipal Corruption: Identifying the 
Causes and Understanding the Costs at a event sponsored by the Hills 
Program on Governance called Corruption in Cities: Identifying Causes 
and Understanding Costs (December 2004; Washington, DC). 

Speaker on the Sentencing Guidelines at the ABA Committee of 
Corporate General Counsel meeting {December 2004; Palm Beach, FL). 
Copy supplied. 

Speaker for I.RN webinars on compliance and Sentencing Guidelines 
issues (various dates in 2005, 2006, and 2007; webinars). 

Speaker on a Pl.l telephone briefing on the Supreme Court’s decision in 
Booker (February 2005; telephone conference). 

Speaker at session entitled the Sentencing Guidelines: Now What? at 
the LRN ICnowledgeForum (February 2005; Santa Monica, CA), 

Moderator for a session entitled Sentencing Guidelines; WTiat’s Next? at 
the ABA National institute on W'hite Collar Crime (March 2005. Las 
Vegas, NV). 

Speaker at a program entitled After Booker. Navigating the New Federal 
Sentencing Landscape sponsored by the ABA and the Federal Bar 
Council (March 2005, New York. NY). 

Speaker at a program entitled Enron, W'orldcom, Disney, Spitzer & The 
FDA; ITie Revolution in Duties & Liability Beyond Sarbanes-Oxley 
sponsored by The Directors Roundtable (April 2005; New York. NY). 

Speaker for a session on Ethics Standards and Corporate Culture at the 
ECOA Sponsoring Partner Forum (April 2005; Atlanta, GA). 

Speaker at a session on How the Organizational Sentencing Guidelines 
Address Compliance and Ethics Programs at the HCCA's Annual 
Compliance Institute (April 2005; New Orleans, L.A). Copy supplied. 

Co-chair of PLl program entitled Corporate counsel Forum: W'hat V’ou 
Need to Know About Corporate Liability & Government Enforcement 
After Sarbanes-0,xley (May 2005; New York, NY). 

Speaker at an LRN webinar entitled I hc Cost of Legal Failure; What the 
Government Expects From Companies with Legal Problem.s (May 2005; 
webinar). Copy supplied. 


Speaker for a session entitled Meet the Sentencing Commission and a 
session entitled The Organizational Guidelines in a Post-SnoLer World 
at the U.S. Sentencing Commission’s .Annual National Seminar on the 
Federal Sentencing Guidelines (May 2005, San Francisco, C.A). Copy 
supplied (for session on the Organizational Guidelines). 



Speaker at a session on compliance issues at the PLl Corporate 
Compliance Institute (June 2005; New York, NY). 

Speaker at a session entitled Panel Discussion with the ll.S. Sentencing 
Cotnmission at the ECOA program entitled Effective Compliance & 
Ethics Programs in a pom-Baoker World (June 2005; New V'ork, NY). 
Copy supplied. 

Speaker at a session entitled ECPA; Mow it .<\pplies to Pharmaceutical 
Companies and Why it Should be an Integral Part of Your Company's 
Revised Blueprint for Compliance at the ACI's Global Phannaceutical 
Compliance Conference (June 2005; New York. NY). Copy supplied. 

Speaker for a session entitled Sentencing .After Booker at the Federal 
Judicial Center’s Workshop for Judges of the Eighth and 'I’enth Circuits 
(June 2005; Santa Fe, NM). 

Speaker on compliance issues at a program entitled Gateway to 
Opportunities: Compliance/Ethics Marathon sponsored by the 
Association of Corporate Counsel (June 2005; New York, NY). 

Speaker at a session discussing current Sentencing Commission work at 
the Second Circuit Judicial Conference (June 2005; Bolton Landing. 
NY). 

Speaker at Federal Judicial Center’s National Sentencing Policy Institute 
for session entitled "Federal Sentencing: From the Sentencing Reform 
Act to 'roday”{July 2005; Washington, DC). 

Speaker at a panel on the global impact of the U.S. Sentencing 
Guidelines at The Conference Board Council on Business Conduct 
(September 2005; Redmond, WA). 

Speaker at a session entitled trends in Corporate Regulation, 
Enforcement and Litigation at the Delaware Valley Association of 
Corporate Counsel Cieneral Couasel Forum (September 2005; 
Philadelphia. PA). Copy supplied. 

Speaker on the Organizational Sentencing Guidelines at a program 
sponsored by the Colorado Ethics & Compliance Exchange forum 
(October 2005; Denver, CO). 

Speaker on Sentencing Issues at the Eighth Circuit Judicial Conference 
(October 2005. Colorado Springs. CO). Copy supplied. 

Speaker at a session on Corporate Compliance Best Practices at the 
.Association of Corporate Couasel Community Forum (November 2005; 
New York. NY). 

Speaker at a program entitled Sentencing in the I'mi-Booker Era 
sponsored b> the DC Bar (November 2005; Washington. DC) 



Speaker at a program entitled J'he Impact of the Supreme Court on 
American Business sponsored by The Directors Roundtable (December 
i005: New York. NY). 

Speaker at a .session entitled Making Sense of the Recent Developments 
in Federal Sentencing Guidelines Compliance: Bunker and Beyond at the 
ACi’s FDA/SEC Centralized Procedure for Referrais with Other 
Applicable Laws. Guidelines and Obligations Conference (January 2006, 
New York, NY). Copy supplied. 

Speaker at session entitled Recent Developments in Enforcement and 
Compliance; Bunker and Beyond at the LRN KnowledgeForum 
(February 2006. Santa Monica, CA), Copy supplied. 

Business Finance Magazine Webinar. Upward Mobility: Leveraging 
Your Sarbanes-Oxley Investment for Broader Risk Management 
(February 2006; webinar). Copy supplied. 

Moderator for a session on Ibe Sentencing Revolution After fwenty 
Years: Its Impact on White Collar Crime at the ABA National Institute 
on White Collar Crime (March 2006; San Francisco. CA). Copy 
supplied. 

Speaker at a session on Developing an Enterprise-Wide Compliance 
Curriculum at the HCCA’s Annual Compliance Institute (April 2006; 

Las Vegas, NV), 

Speaker at a session on Structuring the Investigation and Choosing Your 
Strategy: Preliminary Determinations and Particulars at the ACl’s 
Internal Investigations for the Pharmaceutical & Medical Devices 
industries (April 2006; New York, NY). Copy supplied. 

Speaker at a session entitled Cutting Edge Antitru.st Compliance 
Programs: Objectives. 1 echnologies, and Ethics at the ABA Section of 
Antitrust Law Spring Meeting, (April 2006; Wa.shington, DC). Copy 
supplied. 

Speaker for sessions entitled Meet the Sentencing Commission and 
Fcaud/Theft Otfenses at the U.S. Sentencing Commission’s .Annual 
National Seminar on the Federal Sentencing Guidelines (May 2006; 
Miami, FL), 

Speaker on the Organizaiicmal Sentencing Guidelines at a program 
.sponsored by the U.S. Chamber of Commerce (May 2006; Washington. 
DC). 

Speaker at a session entitled The New Enforcemetii Agenda; The Carrot 
& the Stick at the Compliance Week annual conference (June 2006; 
Washington. DC). Copy supplied. 

Speakei for a session on recent dcveiopmenis at the Sentencing 
Commission at Federal Judicial Center's National Sentencing Policy 
ln.stitute (July 2006; Washington, DC'). 



Speaker at a session on Creating a Global Culture at the SCClCs Annual 
Compliance and Ethics Institute (September 2006; Chicago. IL j. 

Speaker at a session entitled Ethics in the Boardroom during the pre- 
conference briefing for PLI’s Annual Institute on Securities Regulation 
(November 3006; New York. NY). Copy supplied. 

Speaker on corporate compliance and Sentencing Guideline issues for a 
program entitled .A.sk the Commissioner by the Open Compliance and 
Ethics Group (various dales in 2007; via telephone). 

Speaker at a session entitled Ensuring FCPA Compliance for Foreign 
Operations at the ACFs Government Investigation Preparedness for 
Pharma conference (January 2007. New York. NY). 

Co-chair for PLI conference entitled I'he New Justice Department 
Guidelines for Corporate Pro.secutions: What the McNulty Memo Means 
to You (January 2007; New York. NY). 

Speaker at a session on compliance and Sentencing Guidelines issues at 
the LRN KnowledgcForum (February 2007; Miami, FL). 

Moderator at a session entitled Sentencing for Individuals: Advocacy is 
Back at the ABA National Institute on White Collar Crime (March 2007; 
San Diego, CA). Copy supplied. 

Speaker at a .se.ssion entitled Defense Coun.sel Perspective for the DOJ 
Office of Legal Education Criminal Chiefs’ Conference (March 2007*. 
Columbia. SC - I joined by videoconference). 

Speaker on FCPA issues at the Pharmaceutical Internal Audit Forum 
Conference (March 2007; Orlando, FI,). Copy supplied. 

Speaker at a session entitled Regulatory Update at the SCCE's 
Compliance Academy (March 2007, Dallas, LX; and September 2007, 
San Francisco. CA). Copy supplied. 

Speaker at a session entitled Government Panel at the UCCA's Annual 
Compliance Institute (April 2007; Chicago, IL). Copy supplied. 

Speaker on Sentencing after Booker at the Sixth Circuit Judicial 
Conference (May 2007, Asheville. NC). Copy supplied. 

Speaker on FCPA issues in the Healthcare and Pharma Industry at the 
DOJ/FBI Training Program on the FCP.A (May 2007; Washington, DC). 
Copy supplied. 

Speaker for sessions entitled Federal Sentencing Guidelines Posi-fioofor 
and Fraud/Theft Offemses at the LI S. Sentencing Commission's Annual 
National Seminar on the Federal Sentencing Guidelines (May 2007; Sait 
Lake City, Lff). 


Co-chair of the .ACEs National Conference on the FCP.A and .Anti- 
Corruption for Pharma and Life Sciences (May 2007; New York. NY). 
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Speaker at a session entitled I’he New Enforcement Agenda at the 
Compliance Week Annual Conference (June 2007. Washington, IK?). 

Speaker for LRN webinars on FCPA and compliance, including one 
entitled Current FCPA Compliance Issues and one entitled Discovering 
and Managing FCPA Isttues M&A Issues (approximately June 2007: 
webinar). Copies suf^lied. 


Speaker at a session entitled Controlling Ethics and Compliance Risks 
Through Culture at the Institute of Internal Auditors Risk and Control 
Conference (August 2007; San Diego. C.A), Copy supplied. 

Speaker on the FCP.A. and the Practical Implications to Interactions with 
HCPs at the Pharmaceutical Regulatory and Compliance Congress and 
Best Practices Forum (November 2007. Washington, DC). Copy 
supplied. 

Presenter on FCPA issues involving the Hcallhcare/Phamiaeeutical 
Industry at the U.S. Securities and Exchange Commission FCPA 
Training Workshop (December 2007; Washington, DC). Copy .supplied. 

Moderator at a session entitled U.S. Sentencing Guideline.s: A View 
from the Bench at the ABA National Institute on White Collar Crime, 
Sentencing Guidelines Update (March 2008; Miami, FL). Copy 
supplied. 

Speaker at an ABA teleconference entitled The New Federal Sentencing 
Landscape After Gall and Kimbrough (March 2008; via telephone). 

Speaker at a session entitled Managing FCPA Issues in a Global 
Organization at the Institute of Internal Auditors General Audit 
Management Conference (March 2008: Las Vegas, NV). 

Speaker at a webinar entitled FCPA; Proven Compliance Strategies 
sponsored by FDA News (March 2008; webinar). 

.Speaker for a session entitled Creating Eft'eclive Strategies and Policies for 
Dealing With a Government Investigation at the .Ad's FCPA and 
International Anti -Corruption for Pharma & Life Sciences conference 
(April 2008; New York, NY). 

Speaker on Sentencing Issues at the Sixth Circuit Judicial CTonference 
(May 2008: Chattanooga, TN). 

Speaker for sessions entitled U.S. Sentencing Commission: A Year in 
Review and Fireann Offenses at the Ll.S, Sentencing Commission's 
Annual National Seminar on the Federal Sentencing Guidelines (.May 
2008; Orlando. FL). 

Speaker at a session entitled Cutting Edge Issues in Compliance and 
Busines,s Ctmduct at the Bay Area ECX)A l oruui (May 2008. Santa 
Clara, CA). Copy supplied. 



Speaker on Supporting a Culture of Compliance and tthics at the 
BCBSA Compliance and Ethics Week {May 2008: Washington, DC)- 
Copy supplied. 

Speaker on Global Compliance Issues at the SCCH's Regional 
Compliance Conference {May 2008; Washington, DC). 

Speaker at Federal Judicial Center's National Sentencing Policy Institute 
for session entitled Sentencing Practices Post-floofcr. Rita, (tall, and 
Kimbrough (June 2008; l ong Beach, CA). 

Speaker at New York State Bar Association program entitled Federal 
Sentencing in White Collar Cases: Expanded Judicial Discretion or 
Business as Usual? (June 2008, New York, NY). 

Moderator for a panel on Alternative Sentencing; Rehabilitative and 
Punitive Models and Evidence-Based Policy and a panel on Federal 
Problem Solving Courts at the U.S. Sentencing Commission’s 
Symposium on Alternatives to Incarceration (July 2008; Washington. 
DC). 

Speaker for a webcast entitled Creating and Enforcing a Robust FCPA 
Compliance and Audit Program by PLl/Ethisphere (August 2008; 
webcast). Copy supplied. 

Speaker at a session entitled Regulatory AlTairs Update at the SCCE's 
Compliance .Academy (August 2008; Chicago, IL), Copy supplied. 

Speaker for PLl video on the FCPA (September 2008; video taping). 

Speaker at a session on Managing FCPA Issues in a Global 
Organization/Due Diligence and a session on the Government 
Perspective on Corporate Culture at the SCCE’s Annua! Compliance and 
Ethics Institute (September 2008; Chicago. IL). 

Speaker at a session entitled While Collar Sentencing After 
Sarbanes/Oxley at the ABA Sentencing Advocacy. Practice and Refonn 
Institute (October 2008; Washington. DC), Copy supplied. 

Speaker for a webcast entitled White Collar Law Defense Strategies by 
West LegalEdcenlcr (December 2008; webcast). 

Speaker at a program entitled The U.S. Justice Department; Examining 
the New Leadership and its Priorities for White Collar Enforcement 
sponsored by the Washington Legal Foundation (February 2009; 
Washington, DC). 

Speaker at a session entitled Dangerous Silence; What Employees Won’t 
Tell You, W'hy. and What You Can Do About It at the Dow 
Jone.s/Ethisphere Global Ethics Summit ( Februarv 2009; New York, 

NY), 



Speaker at a session entitled Regulatory Aflairs Update at the SCCH's 
Compliance Academy (February 2(M)9, Scottsdale, A/.; and March 2009, 
Orlando, I'L). Copy supplied. 

Moderator at a session entitled Fhe Sentencing Guidelines After Gall 
and Kimbrough: Are They Still Relevant? at the ABA National Institute 
on White Collar Crime, Sentencing Guidelines Update (March 2009: San 
Francisco, C.A). Copy supplied. 

Moderator of panel on White Collar and Fraud Sentencing Trends at the 
FBA’s National Seminar on the I'ederal Sentencing Guidelines (May 
2009: Clearwater. FL), Copy supplied. 

Speaker on recent compliance issues at the SCCE's Regional 
Compliance Conference (May 2009; New York, NY). 

Speaker on compliance issues at the SCCE's Effective Compliance 
Systems in Higher Education Conference (June 2009; Austin, TX), 

Copy supplied. 

Speaker for a session entitled Kraud/fhefl Offenses at the U.S. 
Sentencing Commission's .Annual National Seminar on the Federal 
Sentencing Guidelines (June 2009; New Orleans, LA). 

Moderator of panel on FCPA and Anti-Corruption: What's New and 
What You Should Do at the SCCE’s Annual Compliance and Ethics 
Institute (September 2009; Las Vegas, NV). 

Speaker at a program entitled Anti-Corruption: A Transatlantic View 
sponsored by Cadwalader and Simmons & Simmons (February 2010. 
London, UK; March 2010. New York. NY). Copy supplied. 

Speaker at a session on Dawn Raids and llrird Parties at tlie SCCE's 
Compliance and Ethics .Academy (May 2010; London. UK). Copy 
supplied. 

Speaker on Sentencing Issues in Securities Cases at the FBA National 
Seminar on the Federal Sentencing Guidelines (May 2010; St. 

Petersburg. FL), 

Speaker for a session entitled Restitution and Other Victim Rights Issues 
and a session entitled Organizational Guidelines; Gaps and Solutions at 
the U.S. Sentencing Commission’s .Annual National Seminar on the 
Federal Sentencing Guidelines (June 20 1 0; New Orleans, I A). 

Speaker at webinar entitled U.S, Sentencing Commission Changes 
Affecting Compliance Programs and Recent Developments in Ethics 
Issues sponsored by the ABA (July 2010; webinar). 

Speaker at a session on Managing Your Growing Privacy and Security 
Obligations and a session on Recent A.mendmeuts to the Organizational 
Sentencing Guidelines at the SCCE's .Annual Compliance and Flhics 
Institute (September 2010; Chicago. If ). Copies .supplied. 
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• Speaker as a session entitled FCPA Update at the Association of General 
Counsel Fall Meeting (October 2010; Washington, U€), Copy supplied. 


• Speaker on a webinar entitled 2010 UK. Bribery Act and “Adequate 
Procedures" Guideline: I'he Bar Has Been Raised on FCPA Standards 
for Anticorruption Compliance for the SCCE (October 2010; webinar). 
Copy supplied. 

• Speaker at a session on Managing Disclosure of FCPA Issues at the 
ACFs National Conference on the Foreign Corrupt Practices Act 
(November 2010; Washington, DC). Copy supplied. 

• Speaker on Sentencing Issues in Securities Cases at the FBA’s National 
Seminar on the Federal Sentencing Guidelines (May 201 1 ; Orlando, FL). 

• Moderator of panel entitled ITie State of Anti-Bribery Enforcement and 
What Compliance Programs are Doing at the SCCE’s Regional 
Compliance Conference (May 2011; New York, NY). 

• Speaker at a session entitled Economic Crimes: Loss Determination and 
Other Issues at the U.S. Sentencing Commission’s Annua! National 
Seminar on the Federal Sentencing Guidelines (May 2011; San Diego, 
CA). 

• Speaker at a session entitled Sentencing Guidelines Update at the FBI 
Certified Public Accountant Conference (July 201 1; Denver, CO). Copy 
supplied. 

e. List all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews 
where they are available to you, 

1 have done my best to identify all interviews 1 have given to newspapers, 
magazines or other publications, or radio and television stations, including 
through a review of my personal files, requesting materials maintained by my 
law firm, and searches of publicly available electronic databases. 1 do not 
maintain a comprehensive list of those stories or interviews. Despite my 
searches, there may be other materials I have been unable to identify', find or 
remember. I have located the following: 

• Legal Times. August 9, 20 1 0, Jamex Rohimon, Farmer DOJ Criminal 
Division Head. Dies at 66 Copy supplied. 

• Legal I imes. April 6, 2009, Series of Errors Doomed Stevens 
Prosecution. Copy supplied. 

• Bloomberg.com, March 23, 2009, Top Cap Khitzami Copy supplied. 

• Compliance Week. December 2008, Buiklmg a I 'aliies-Driwn 
Compliance Program. CYrpy supplied. 

• L.A. Daily Journal, September 8, 20{)8. Sentencing Coinmis.skm Looks to 
2009. Copy supplied. 
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• Design Product News, March 1 7. 2008. Device Cumimik’s Will Be 
Under FCPA Spollighi, Ex{>eris Say. Copy supplied. 

• Associated Press, December 12, 2007, Sentencing Commmion Uoles to 
Allmv Retroactive Easing of Crack C ocaine Sentences. Copy supplied. 

• ABC News. December 12, 2007, Television news story regarding 
Sentencing Commission decision on retroactivity. Transcript supplied. 

• Bloomberg News, September 17. 2007. relevision interview regarding 
nomination of Michael Muka.sey to be Attorney General (video clip can he 
found at www.cadwalader.com/scarch re.sults.php?search=Horowitz). 

• New York l imes. May 1 7, 2007, Loyal to Bash But Big Thorn in G.O.F. 
Side. Copy supplied. 

• Compliance Week. December 19, 2006, Where the ‘McNulty Memo ' 
Goes From Here. Copy supplied. 

• Bloomberg News. November 1 7, 2006, Corporate Fraud Rule.s to he 
Eased hy C.S., People Say. Copy supplied. 

• Financial ! imes, July 10, 2006. Steamy Welcome Await.s the ex-Natwest 
Three. Copy supplied. 

• Legal rimes. October 3 1 , 2005, Fitzgerald Leads Legion to Libby 
indictment. Copy supplied. 

• Legal Intelligencer, .September 15. 2005, Ebbers ' Lawyer: White Collar 
Bar's Rolled Over'. Copy supplied. 

• Legal Times. May 30. 2005, OoiKales Mulls Need far Terror Reform. 
Copy supplied. 

• Corporate Legal l imes. October 2004, Sentencing Ouidelines Teeter on 
Brink of Extinction. Copy supplied. 

• Associated Press. July 22, 2004. Weary of Scandals, Businesses Turn to 
Ethics Training. Copy supplied. 

• USA Today, July 19. 2004, Ruling May Have Impact on Corporate 
Sentences. Copy supplied. 

• C-SPAN's Washington Journal, July 17, 2004, Discussion regarding the 
Sentencing guidelines and the Supreme Court decision in Blakely (video clip can 
be found at w^\v.c-.spaiivideo.org/'michaelehorowitz). 

• Washington Po,st. June 30, 2004, Restraining the Gavel ‘s Power. Copy 
supplied. 


• CNBC's Kudlow & Cramer. June 28, 2004, ,Siory regarding the Supreme 
Court s decision in Blakely. I ranscripl supplied. 
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• l,os Angeles 1 imes, June 26. 2004, Tlmuxamk aj ( ‘asex in Doiihi After 
Decision on Sentencing. Copy supplied. 

• NPR's Morning Edition, June 25, 2004, Supreme Court dedare.x system 
used to sentence convicted criminals could be unconslilutianal. I ranscript 
supplied. 

• Wall Street Journal, June 25, 2004, Ruling Puts Limits on Scope of 
Judge's Sentencing Powers. Copy supplied. 

• FDA News. April 30. 2004, Top Pharma Management, Boards Face 
New IJ.SSC Compliance Obligations. Copy supplied. 

• Washington f imes. March 23, 2004. Bribery Sentences Toughened. 
Copy supplied. 

• Legal l imes, October 7, 2003. Career Prosecutor Called a Natural for 
Deputy AG Job. Copy supplied, 

• Legal limes, October 2, 2003. Ashcroft Endorses Fast-Tracking for 
Some Offenders. Copy supplied. 

• The Journal News, June 29. 2003. Hush Names 11H0 Suffern High Grad 
to Federal Post. Copy supplied. 


13. Pubtic Office. Political Activities and Affiliations .- 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of serv ice and whether such positions were elected or 
appttinted. If appointed, plea.se include the name of the individual who 
appointed you. Also, state chronologically any unsuccessfii! candidacies you 
have had for elective office or unsuccessful nominations for appointed office. 

Volunteer summer intern, Rockland County D.A.'s Office, Summer 1982 
Appointed by hiring chief for District Attorney Kenneth Oribelz (1 do not recall 
the person's name) 

Volunteer intern. Congressman James Shannon, Washington, DC, January 1982 
Appointed by Administrative Assistant to Congressman Shannon (I do not recall 
the person’s name) 

Paid summer intern, Rockland County Legislature, Summer 1983 
Appointed by Herbert Reisman, Chairman of the Legislature 

Brandeis University internship for school credit and then volunteer intern 

Office of Congressman Bamev Frank, W'est Newton, MA 

Fall 1982. Spring 1983 and Spring 1984 

Appointed by Administrative .Assistant Dorothy Reichard 


Law Clerk to U.S, District Judge John C). Davies. Central District of t'alifomia 
September 1987 to September 1988 
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Appointed by Judge John O, Davies 

Assistant U S. Attorney. U.S. Attorney ’sOllkc. Southern District of New York 

May ! 99! to January fw 

Appointed by ILS. Attorney Otto Obermaier 

{appointed Deputy Chief. Criminal Division (August 1995 to December 1997) 
and Chief, Public Corruption Unit {March 1997 to January 1999) by U.S. 
Attorney Mary Jo While) 

Deputy Ass't Attorney General, U.S. Department of Justice, Criminal Division, 
January 1999 to December 1999 

Appointed by Assistant .Attorney General James Robinson 

Chief of Staff, U.S. Department of Justice, Criminal Division 
January 2000 to June 2002 

Appointed in January 2000 by Assistant Attorney General Jatnes Robinson and 
re-appointed in April 2001 by .Assistant Attorney General Michael Cheitoff. 

Commissioner (ex-officio). Child Online Protection Act Commission 
October 1999 to October 2000 
Appointed by Attorney General Janet Reno 

Commissioner (ex-officio). IfS. Sentencing Commission 

January 2001 to Augu.st 2001 

Appointed by Attorney General John Ashcroft 

Member, Advisory Group to the U.S. Sentencing Commission on die 
Organizational Sentencing Guidelines 
February 2002 to May 2003 

Appointed by Judge Diana Murphy. Chair, U.S. Sentencing Commission 

Commissioner, U.S. Sentencing Commissioner, May 2003 to January 2009 
(Senate confirmed appointment; renominated in 2007 but not confirmed) 
Appointed by President George W. Bu.sh 

b. List all membCTships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. U'you have 
ever held a position or played a role in a political campaign, identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

Since leav ing law school in 1987. 1 have not played a role in any political 
campaigns, .As a college student. I volunteered on an unpaid basis for a few 
political campaigns (and 1 may have also volunteered in a campaign in law 
school, but I do not recall any ). I do not have a list of those campaigns. The 
ones I can recall are John Anderstvn for President, .Alan Cranston for President, 
llerben Reisman for Rockland County Legislature, and Barney frank for 
Congress. I have never had a formal position in any campaign. 

Legal Career: An.swer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 
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i. whether >ou served as cierk to a judge, and ifso. the name of tlie judge, 
the court and the dates of the period you were a clerk; 


I served as a law clerk for U.S. District Judge John G. Davies of the 
Central District of California from September 1987 to September 1988. 

ii. w hether you practiced atone, and if so. the addresses and dates; 

1 have not practiced alone. 

iii, the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been alTiliated. and the 
nature of your affiliation with each, 

Cadwalader. Wickersham & faft LLP 

700 Sixth Street.. N.W 

Washington, DC 20001 

Litigation Partner, September 2002 to Present 

U.S. Sentencing Commission 
One Columbus Circle. N.E. 

Washington. DC 2(K)02 

Commissioner (part-time). May 2003 to January 2009 
Commissioner (e.x-officio). January 2001 to August 200! 

Member, Advisory Committee on the Organizational Sentencing 
Guidelines, February 2003 to May 2003 

U.S. Department of Justice. Criminal Division 
950 Pennsylvania Ave., N.W. 

Washington, DC 20530 

Deputy Assistant Attorney General. January 1999 to December 1999 
Chief of Staff. January 2(joO to June 2002 

Child Online Protection Act Commission 
Washington, DC 

Commissioner (ex-officio), October 1999 to October 2000 

U.S. .Attorney’s Office, Southern District of New York 
I St, Andrew's Plaza 
New York, NY 10007 

Assistant U.S. Attorney, May 1991 to January 1999 
(served as Deputy Chief, Criminal Division from .August 1995 to 
December 1997; served as Chief. Public Corruption Unit from March 
1997 to January 1999) 

Debevoisc & Plimpton 

919 t hird Avenue 

New York. NY 10022 

Associate, December 1988 to April 1901 
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iv. whether vou .served as a mediator or arbitrator iti alternative dispute 
resolution proceedings and, if so, a description of the 10 most significant 
matters vvtth which you were involved in that capacity. 


! have not served as a mediator or arbitrator. 


b. Describe; 


i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

After my clerkship, 1 served as an associate at the law firm of Debevoise 
& Plimpton in New York from December 1088 to May 1991 . In May 
1991, 1 became a federal prosecutor in the IJ.S. Attorney's Office for the 
Southern District of New York. I remained in that position until January 
1999. when I became a Deputy Assistant Attorney General in the 
Criminal Division in Main Justice in Washington, D.C. Then, from 
January 2000 to June 2002, 1 served a.s Chief of Staff to the Assistant 
.Attorney General for tlie Criminal Division, 

In addition, during my employment at Main Justice, I began teaching a 
law school seminar class entitled ‘The Role of the Federal Prosecutor.” 
Initially, the cla.ss was comprised of students from George W'ashington 
Law School, American Law School, and Catholic I.ow School. 
Subsequently, students from Georgetown Law School also participated 
in the class. I tau^i the class from Fall 1999 through Fall 2000. 

In September 2002, 1 joined the law fimi of Cadwalader Wickershara & 
Taft LLP as a litigation partner in Washington. D.C.. where I remain 
today. My practice has generally involved representing individuals and 
companies in a variety^ of regulatory, civil, and criminal matters. From 
May 2003 to January 2009, 1 also served as a part-time Commissioner to 
the U.S. Sentencing Commission. 

ii. your typical clients and the areas at each period of your legal career, if 
any. in which you have specialized. 

As an associate at Debevoi.se & Plimpton. 1 participated in a variety of 
litigation matters, including commercial litigation and white collar 
investigations. I also undertook a few lax matters. Most of the matters 
on which I worked involved the fmn's corporate and institutional clients. 
I also worked on several pro bono matters, mostly for individuals as 
described in response to Question 23 below. 

As a federal prosecutor in the U.S, .Attorney's Office, 1 prosecuted a 
wide variety of cases, but most involved white collar crime and/or public 
corruption. 

■As a senior official at Main Justice, i was primarily involved in handling 
policy issues, although I did assi.sl in overseeing se\ cral investigatitms 
and prosecutions that involved national or international issues. 
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Finally, as a partner at Cadwaiader. 1 primarily represent individuals and 
corporations involved in regulatory and/or criminal investigations. 1 also 
as.sist with some civil litigation matters for corporations. 1 also have 
performed pro bono work for both individuals and not-for-profit 
organiitations, as described in response to Question 23 below. 

c. Describe the percentage of yourpractice that ha.s been in litigation and whether 
you appeared in court I'requently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 


Over *15% of my practice has involved federal court litigation, or potential 
litigation. At present 1 appear in court occasionally. While working in the U.S, 
Attorney’s Office for the Southern District of New York, t appeared in federal 
court frequently. While serving at Main Justice in Washington, and while 
working as an associate at Debevoisc & Plimpton. I appeared in court 
occasionally. 


indicate the percentage of your 

1 . federal courts: 

2. state courts of record; 

3. other courts; 

4. administrative agencies 


practice in: 

95% or more; 
less than 5% 
none 

less than 5% 


ii. indicate the percentage of your practice in: 

1. civil proceedings; roughly 15% 

2. criminal proceedings. roughly 85% 


d, State the number of eases in courts of record, including cases before 

administrative law judges, you cried to verdict. Judgment or final decision {rather 
than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 


I have tried eight cases. 1 was sole counsel on two of those cases, chief counsel 
on two of the cases, and co-counsel on four of the cases. Seven of the eight 
trials were decided by the jury (in one case the judge granted my client a verdict 
of acquittal at the conclusion of the government’s evidence). 

i. What percentage of these trials were; 

1. jury 100%; 

2, non-jury, 0% 

e. Describe your practice, if any. before the Supreme Court of the I Inited States. 
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any 
oral argument transcripts before the Supreme Court in connection with your 
practice. 

1 have never practiced before the Supreme Court of the { Inited States. 

15. Litigation ; Describe the ten {10) most significant litigated matters which you 

personally handled, whether or not you were the attorney ofrecord. Give the citations, 
ifthe cases were repijrtcd, and the docket number and date if unreported. Give a 
capsule summary of the substance of each case. Identify the party or parlies whom you 
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represented; describe in detail the nature of vour participation tn the litigation and the 
final disposition of the case. Also state as to each case; 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

Corruption Prosecutions Workintt With Inspector Generals and Intenial Affairs : 

• U.S. V. Sandau. et. aL . 92 Cr. 381 (CMM) - 1 his case was one of the first uses 
of the RICO statute to prosecute an environmental crime case and the 
investigating agency was the Inspector General for the New York City School 
Construction Authority. Sandaq and its two officers were charged with 
defrauding the New York City School Construction Authority in order to obtain 
asbestos removal contracts that they were not qualified to perform. The fraud 
cost New York City millions of dollars in losses, I was the lead prosecutor on 
the case and worked on it from 1 992 to 1 993. The cases were filed in the U.S. 
District Court for the Southern District of New York and were assigned to U.S. 
District Judges Charles Metzner and Robert Carter, All three defendants 
pleaded guilty. Opposing defense counsel was Ozro T. Wells, whose last 
address I had was 401 Broadway. New York, NY. and Ronald Garnett, 299 
Broadway. New York. NY, (212) 587-5159. 

• New York City Police Department (’‘NYPP'') 30"' Precinct Corruption 
Investigation - This was the largest police corruption case involving a single 
precinct in the history' of the NYPD and was worked with the NYPD Internal 
Affairs Bureau, the Inspector General of the U.S. Department of Agriculture, the 
IntemiU Revenue Service's (“IRS”) Criminal Investigation Division, and the 
Manhattan District Attorney’s Oftice. 1 had primary responsibility for handling 
the investigation and prosecution of over 30 police officers assigned to the 
precinct who were involved in drug dealing, extortion, robbery, peijury, and tax 
evasion. Assisting me at the U.S. Attorney's Office was Andrew Dcmber and 
Sarah Chapman. For our w ork on this matter, we received the Attorney 
General's Distingui.shed Service Award (the Justice Department’s second 
highest award). I worked on this matter from early 1 993 through approximately 
1998. The cases were filed in the U.S. District Court for the Southern District of 
New York attd Nevv York County Supreme Court. AUSA Dembcr and 1 
handled the one federal trial, and 1 assisted the state prosecutors with trial 
preparation on two or three of the cases that went to trial in state court, fhe 
cases were handled by over 20 federal and iNew York state judges, with 
numerous defense counsel. All but one of the officers was convicted. Counsel 
for one of the lead defendants was .Amy Attias. whose last address that 1 have is 
Crolon-on-Hudson, NY. (914) 271-2200. 

• U.S. V. Joseph Tennini. et. al. . 93 Cr. 413 (LLS) - fhts case resulted in the 
sirrest of three officers as.signed to the elite New York Drug Enforcement d usk 
Force C'DE I F'') and the investigating agencies were the the NYPD Internal 
Affairs Bureau and the Drug Enforcement Adniinistration’s ("DE.A'') Office of 
Professional Responsibility. The three officers were charged with stealing 
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heroin and other valuables from the DE TF evidence locker, I vsas co-lead 
prosecutor on the cases, which ran from 1492 until 1995. I he cases were tiled 
in the l.'.S. District Court for the Soutliem District of New York and were 
assigned to U.S. District Judges Jolin Keenan, Michael Mukasey, and Louis 
Stanton,. All three defendants pleaded guilty. My co-counsel was David Fein, 
who is now the U.S, .Attorney for the District ofConnecticut. Principal 
opposing defense counsel was Mark Pomcrantz. now with Paul, Weiss, Ritkind. 
Whanon& Garrison. 1285 Avenue of the Americas, New York, NY, (212) 273- 
2000 . 

• U.S. V. Robert Felzenberg and George Gillmore . 93 Cr, 460 (SS) - This case 
involved a $40 million check-kiting scheme by a payroll cashing company that 
did work for (among others) the City of New York and the investigating agency 
was the New York City Department of Investigation (the equivalent of the 
Inspector General for New York City). The owner and the treasurer of the 
company were prosecuted for the fraud. I was the sole prosecutor assigned to 
the case, and worked on the matter from 1992 to 1 996. The cases were filed in 
the U.S. District Court for the Southern District of New York. Mr. Fclzenberg's 
case was assigned to then-U.S. District Judge Sonia Sotomayor. I do not recall 
which District Judge was assigned Mr. Gillmore's case. Both individuals 
pleaded guilty, fhincipal opposing defense counsel was Edward M. Shaw, who 

1 believe is now retired, but was formerly w ith Stillman, Friedman & Shaw in 
New York, NY. 

• U.S. V. Jillian Hernandez . 95 Cr. 281 (RO) - I his case involved the theft of 
cocaine and money from the DEA by three DEA employees (including Special 
Agent Jillian Hernandez) and the investigating agency was the DEA’s Oftke of 
Professional Responsibility. The three employees were prosecuted and 1 worked 
on the case from approximately 1994 through approximately 1996. The case 
was brought in the U.S. District Court for the Southern District of New York 
and was before U.S, District Judge Richard Owen. Agent Hernandez was 
convicted by a jury after trial. The two DEA employees pleaded guilty. 1 had 
sole responsibility for the investigation. My co-counsel at trial was Suzanne 
Jaffe Bloom, who is now with Dewey & LeBoeuf in New York, NY, (212) 259- 
7362. Defense counsel was ITiomas G. Roth, whose last address 1 have is vviih 
Fleming, Roth & Fettweis, 744 Broad St.. Newark. NJ, (973) 565-9495. 

• U.S. V. Stephen Mighdoll . 97 Cr. 43 1 (JES) - This matter involved the arrest of 
an attorney who used his position as a court-appointed trustee For the Resolution 
Trust Corporation (RTC) to embezzle RTC money. ITie investigatittg agency 
was the Inspector General for the FDIC. I was the sole prosecutor on the case 
and worked on it from 1995 until 1997. lire case was tiled in the U.S. District 
Court for the Southern District of New York and was a.ssigned to U.S. District 
Judge John Sprizzo. The defendant pleaded guilty. Opposing defense counsel 
was Elkan .Abramowitz of Morv’illo. Abramowitz, Grand, lason & Silberberg. 
565 Fifth Avenue. New York. NY, (212) 880-9500. 


• U.S. V. fhomas Middleiuiss. et. al . 217 F.3d 112. 124 (2d Cir.2000) - I hiscase 
involved extortion and illegal self-dealing by a Port Authority employee, a U.S. 
Secret Service Special Agent, and a private attorney. The investigating agency 
was the Inspector General for the Port Authority of New York and New Jersey, 
fhe three individuals were charged with extorting a restaurant operator at JFK 
.Airport. I was the supervisor overseeing the iniitier from approximately mid- 
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1996 until my departure from the U.S. Anomey's office in January 1999. fhe 
line AUSA with primary responsibility for the case and the trial was Jonathan 
(iaipern. who is now with Bracewel! & Giuliani in New York. NY. (2121 508- 
6153. I he case was brought in the U.S. District Court for the Southern District 
of New York and was before U.S. District Judge Sidney Stein. All three 
defendants were convicted after trial. 

Other Corruption Prosecutions: 

• U.S. V. David Lew, et. al- 91 Cr. 367 (KC) This multi-defendant bribery 

investigation and prosecution involved re.staurant owners who were paying 
bribes to an undercover IRS employee in order to eliminate federal ta.x 
liabilities. I worked on the case from mid- 1991 through 1993. The case vvas 
filed in the U.S. District Court for the Southern District of New York and was 
tried before U.S. District Judge Kenneth Conboy. All of the other defendants 
pleaded guilty. Mr. t.ew went to trial and was convicted by a jury. I prosecuted 
the case with my co-counsel, Andrea Likwomik Weiss. Ms. Weiss is now at 
Levi Lubarsky & Keigenbaum, 1 185 .Avenue of the Americas, New York, NY, 
(212) 308-6100. Defense counsel was Jonathan Marks, 220 Fifth Avenue. New 
York, NY, (212) 545-8008. 


• U.S. V. Nicholas Rudi. 95 Cr. 166 (I.LS) This securities fraud prosecution 
involved an alleged fraud on a public agency in connection with a bond 
refinancing. I was assigned the matter post-indiciinent. and was co-counsel 
during trial. 1 worked on the case from 1995 until 1996, The case was filed in 
the U.S. District Court for the Southern District of New York and was assigned 
to U.S. District Judge Louis Stanton. The defendant was acquitted after trial. 
My co-counsel was Karen Patton Seymour, now with Sullivan & Cromwell in 
New York. NY, (212) 558-3196. Opposing counsel was Thomas Puccio. who.se 
last address 1 have was 277 Park Avenue. New York. NY. (212) 421-7889. 

Case While Defense Counsel 


• U.S. v. Ronald Ferguson, et. al. . 3;06-CR- 1 37 (CFD) - I was lead trial counsel 
for the ex-CEO of the Gen Re Corporation in a criminal jury trial alleging 
securities fraud against five defendants. My participation in the matter began in 
mid-2007. The case was brought in the U.S. District Court for the District of 
Connecticut and was tried before U.S. District Judge Christopher F. Droney. All 
five defendants were convicted in February 2(K)8. but the convictions were 
reversed by the U.S. Court of .Appeals for the Second Circuit in August 201 1. 1 
tried the case with my co-counsel, Al Pavlis of Finn, Dixon & Herling, 1 77 
Broad Street, Stamford, Cf. (203) 325-5000. Principal Counsel for the other 
four defendants are: Fred Haletz of llafetz & Necheles, 500 Fifth Avenue. New 
York, NY, (212) 997-7595; Reid Weingarten of Steptoc & Joitnson. 1330 
Connecticut Avenue, N.W., Washington, D.C., (202) 429-3000; Alan Vinegrad 
of Covington & Burling, 620 Eighth Avenue, New York, NY. (212) 841-1000; 
and Anthony Pacheco ofProsfcauer Rose. 2049 Century Park East l.os .Angeles, 
CA, (3 1 0) 557-2900. Opposing coun.se! was Assistant IJ.S. Attorney Eric 
Glover. U.S. Attorney’s Office. 157 Church Street, New Haven. CT, (203) 82t- 
3700. 

1 6. Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal usatlers that did 

Page 29 



46 


not involve litigation. Describe fully the nature of your participation in these activities, 
l ist any client(s) or organization(s) for whom you performed lobbying activities and 
describe the lobbying activities you performed on behalf of such client(s) or 
organizauons(s). (Note: As to any facts requested in this question, please omit any 
information protected by the allomcy-client privilege.) 

As a prosecutor in the U.S. Attorney's Ofltce for the Southern District of New' York. 1 
handled munerous signifiemt criminal investigations and prosecutions as a line 
prosecutor and as Chief of the Public Corruption Unit, including the largest police 
corruption investigation and prosecution involving a single precinct in the history of the 
New York City Police Department, and the investigation into the Teamsters election in 
1997. 1 also handled a variety of matters for several inspector genera! offices, including 
the Department of Justice inspector General, the New York City Department of 
Investigation, the Port Authority of New York and New Jersey Inspector General, and 
the New York City School Construction Authority Inspector General. As a Deputy 
Chiefirf the Criminal Division, 1 helped supervise and train the new criminal 
prosecutors in the office, and reviewed and approved Indictments and Informations on 
behalf of the U.S. Attorney. 

As a litigation partner at Cadwalader. 1 have conducted numerous significant internal 
investigations on behalf of corporate clients and defended corporate clients and 
individuals in a number of substantial investigations before, among others, the DOJ and 
the SEC. These matters have included Foreign Corrupt Practices Act cases, securities 
fraud cases, health care fraud matters, antitrust issues, and tax investigations, to name a 
few. I also have helped clients draft and rewrite compliance programs in a variety of 
areas. Additionally, as described previously in my answer to Question 15. 1 represented 
Ronald Ferguson at a two month criminal trial in the District of Connecticut. 

As a Commissioner on the U.S. Sentencing Commission, I participated in, among other 
things, substantially revising and strengthening the corporate compliance guidelines, 
increasing penalties for terrorism-related offenses, and addressing the crack cocaine 
sentencing disparity. 

1 have never perfonned any lobbying activity. 

! 7. Teaching : What courses have you taught? For each course, state the title, the 

instimtion at which you taught the course, the years in which you taught the course, and 
describe briefly the subject matter of the course and the major topics taught. If you 
have a syllabus of each course, provide four (4) copies to the committee. 

For Fall 1 999. Spring 2000, and Fall 2000, 1 taught a law school class on a pro bono 
basis to law students at American, Catholic, George W'ashington, and Georgetow n Law 
Schools (Georgetown was only Fall 200). entitled ’''fhe Role of the Federal Prosecutor." 
The course focused on the e.\ercise of discretion by a federal prosecutor. I have 
supplied copies of the syllabus for Fail 1999 and Spring 2000. 

18. Deferred Income/ Future Benefits : List the sources, umounLs and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts atid other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
cu.siomers. De.seribe the arrangenients you have made to be compensated in the future 
for any financial or business interest. 
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• 1 currentSy have a capital account at my law turn. Pursuant to the nmi s 
partnership agreement, 1 will receive a lump sum payment of my capital account one 
year after separation from tlte firm- Additionstlly, pursuant to the firm's partnership 
agreement, my capital account will continue to receive a monthly interest credit during 
that one year period, which i may withdraw each month. 

• Pursuant to my law fimr s partnership agreement, during the first week of 
calendar year 2012, 1 will receive my share of the finn partnership distribution, minus a 
less than 10% hold-back, calculated as of the date that I withdraw as an equity partner. 
At the conclusion of the firm yearly audit, typically in March 2012, pursuant to the linn 
partnership agreement, 1 will receive payment of my remaining share of bold-back 
funds, if any, calculated as of the date that 1 withdraw as an equity partner. 

• 1 currently participate in my law linn’s 40 IK. and HRIO accounts and intend to 
maintain those accounts. I will continue to direct investment of fund,s in those accounts, 
ajid neither I nor Cadwalader will continue funding those accounts. 

• Within 90 days of separation from my law firm. I will receive a lump sum 
payout of my funds in the firm's defined benefit plan, which I will rollover into an IRA. 

19. Outside Commitmeots During Service : Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during your 
service? If so, explain. 

1 have no such plans or commitments. 

20. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
.salaries, fes. dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and 
other items exceeding S.500 or more (if you prefer to do so, copies of the financial 
disclosure report, required by the Lthics in Government Act of 1978. may be substituted 
here). 

See attached SF-278 Financial Disclosure Report. 

21 . Statement of Net Worth : Please complete the attached financial net worth statement 
in detail (add schedules as called For). 

.Attached is a financial net worth statement, as of August 1, 201 1 (rounded to the nearest 
SI, 000). 

22. Potential Conflicts of Interest : 

a. Identify the family members or other persons, parties, affiliations, pending and 
categories of litigation, financial arrangements or other factors that are likely to 
present potential conflicts-of-interest when you first assume the position to 
which you have been nominated. Explain how you would address any such 
conflict if it were to ari,se. 

In connection with the nomination process. I have consulted with the Office of 
Government Ethics and the Department of Justice's designated agency ethics 
official to identify potential conflicts of interest. Any potential conflicts of 
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interest will be resolved iti accordance with the tenns of an ethics agreemem that 
1 have entered imtj with the Department's designated agency ethics official. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in detennining these areas of concern. 

In connection with the noinination process, I have consulted with the Office of 
Government Ethics and the Department of Justice's designated agency ethics 
official to identify potential conflicts of interest. Any potential conflicts of 
interest will be resolved in accordance with the terms of an ethics agreement that 
1 have entered into with the Department's designated agency ethics official. 

23, Pro Bono Work : An ethical consideration under Canon 2 of the .American Bar 

Association's Code of Professional Responsibility calls for "every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged." Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. If 
you are not an attorney, please use this opportunity to report significant charitable and 
volunteer work you may have done. 

While employed at Cadwalader, 1 have supervised associates who have undertaken pro 
bono proj'eels. including a Social Security Disability case and a landlord/ tenant dispute. 

1 also have personally served on a voluntary pro bono basis on the Boards of the 
Lawyers Committee for Civil Rights Under Law, the Ethics Resource Center, and the 
Society of Corporate Compliance and Ethics. Finally, 1 represented and filed on behalf 
of a group of former federal prosecutors an amicus brief in the U.S. Court of Appeals 
for the Ninth Circuit supporting a reversal in U.S v, Reyes. No. 08-10047. 

While employed at Main Justice, I taught a law school class on a pro bono basis for 
three semesters to law students at Georgetown, George Washington, Catliolic and 
American Law Schools, entitled " fhe Role of the federal Prosecutor." The class met 
two hours each week, but also involved significant amounts of preparation time each 
week outside the classroom. 

While employed at Uebevoise & Plimpton. I handled a number of matters on a pro bono 
basis. I do not. however, have a list of each of those matters. The matters I recall are as 
follows; (a) a mid-level as.soeiale and I represented a plaintiff in an employment 
discrimination case in federal court, which was settled on the eve oftrial. The matter 
required a substantial amount of my time to prepare for trial; (b) a senior associate and I 
represented a defendant in a narcotics trafficking case in federal court, which resulted in 
the defendant's acquittal. The matter required a substantial amount of my time to 
prepare for trial and to try the case; fc) I conducted an internal investigation for a 
community organization regarding an alleged theft of funds. ITie matter required a 
considerable amount of my time; and (d) I represented on two separate occasion.s 
individuals who applied for political asylum in the United States. The matters required 
a considerable amount of my time. 
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FINANCIAL STATEMENT 

NET WOKI’H 

Provide a complete, current financial net worth statement which itemizes in detail all 
assets (including bank accounts, real estate, securities, trusts, investments, and other financial 
holdings) all liabilities (including debts, mortgages, loans, and other financial obligations) of 
yourself, your spouse, and other immediate members of your household. 


a " 

j ASSETS 

LtABILITIES 

Casri ori snc! in Gd:i.<s 


sib 
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Notes payable Vo LviciKsi • se.-u : i: J 
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0 
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1 

30-0 
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0 
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B 

0 
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B 
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iNrt Worth Schedule 


A. US Goveminein Securities 


. U.S. SAVINGS BONDS (S4,000) 

B. Listed Securities 

. FiDELlTY MUNICIPAL MONEY MARKET ■ FLEXX (S4UW0) 

• MORGAN STANLEY US GOVT MONEY MARKET - DWGXX (SI9.000) 

. V.ANGUARD LlMl LED l ERM T/E FUND ADMIRAL VMLLJX ($223,000) 

• VANGUARD INTERMEDIATE TERM T/E FUND .ADMIRAL - VWIUX ($47,000) 

. FREDERICK CNTY MDGO PUB F.ACS BDS SER MUNI BOND ($81,000) 

. PUERTO RICO COMWL FH PUB IMPT BDS SER MUNI BOND ($57,000) 

. MASSACHUSETTS STA TE G/O CONS I.N SER B MUNI BOND ($23,000) 

• PORTLAND ORE FIRST LIEN SWR SYS REV REF SER A MUNI BOND ($23,000) 

• PENNSYLVANIA SF TPK COMMN TPK REV RFDG SER B MUNI BOND ($23,000) 
. LOS ANGELES CNTY CA M FA SALES FAX REV MUNI BOND (S34.000) 

• PUERTO RICO COMWLl H RI^I GO BDS SER MUNT BOND ($ 1 50,000) 

• LEANDER TEX INDPT SCH DIS I MUNI BOND ($57,000) 

. CHICAGO IL MET WTR RECL DIST G1 R CHICAGO MUNI BOND ($80,000) 

• WASHINGFON ST VAR PURP SER C MUNI BOND ($24,000) 

• UNIVERSITY FEX UNIV REVS RFDCi-FINO SYS SER B MUNI BOND ($24,000) 

» CENTRAL WEBER UTAH SWR IMPT DIS I SWR REV RFDG SER A MUNI BOND 
(,$18,000) 

» PURDUE UNIV IND UNIV REVS RITXi .S 1 UDKNT FEE SER Z-1 MUNI BOND 
($36,000) 

• HEMPSTEAD TOWN NY PUB IMPI SER A MUNI BOND ($24,000) 

• MISSOURI DEV FIN BRD CULlTiRAL FACS REV NELSON GALLERY MUNI 
BOND ($23,000) 

• NEW YORK ST DORM AU 1 H S I PKRS INCOME LAX REV RFDG SER A MLfNl 
BOND ($24,000) 

• FLORIDA ST BRD ED PUB ED RFDO CAP OUT LAY SER D MUNI BOND 
($23,000) 

. ILLINOIS ST SALES T AX REV MUNI BONO ($43,000) 

• WISCONSIN ST IRANSN REV RFlXi SER 1 MUNI BOND ($54,000) 

• WILMINGTON DE RFIXi SER A MUNI BOND ($24,000) 

• IOWA ST SPI. OBLIG DOBS MUNI BOND ($57,000) 

• DIS IRIC r OF COLUMBIA INC T AX REV RFDG SECD SER A MUNI BOND 
($23,000) 

• ME-TRO GOVT NASHVILLE & DAVIDSON CN I Y FN W I R & SWR MUNI BOND 
($40,000) 

. OHIO ST ATE R11X3-COMMON SCHS SER A MUNI BOND ($50,000) 

• UNiVERSIFY WASH UNIV REVS (SSH.THK)) 

• ENERGY NOR FHWES 1 WA FT EC REV RFDG COLl’MBlA GENERA IING SI R A 
Ml'NI BOND ($53,000) 
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. A r & l INC (NEW) ($ 1 ,000) 

. AOL INC COM ($0) 

. ASCENT MEDIA CORP COM SER A ($0) 

. CISCO SYS INC ($5,000) 

• COMCAST CORP NEW COM CL A ($1,000) 

« DIRECT V CLASS A ($2,000) 

. DISCOVERY COMMUNICATNS NEW COM SER A ($0) 

• DISCOVERY COMMUNICATNS NEW COM SER C ($0) 

• ERICSSON L M T EL CO ADR B ($0) 

• GENERAL ELEC CO ($5,000) 

• INTEL CORP ($14,000) 

• LIBERTY GLOBAL INC COM SER A {$ 1 .000) 

• LIBERTY GLOBAL INC COM SER C ($ 1 ,000) 

• LIBERTY MEDIA CORP NEW LIB STAR COM A (SO) 

• LIBERT Y MEDIA HLDO CORP CAP COM SER A ($I ,000) 

• LIBERTY MEDIA HLDG CORP INT COM SER A ($1,000) 

• LSI LOGIC CORP ($0) 

• MICROSOFT CORP ($3,000) 

• ORACLE SYS CORP ($ 1 8,000) 

. TIME WARNER CABLE INC COM ($0) 

• TIME WARNER INC COM ($ 1 .000) 

. WAL-MART STORES INC ($ 1 1 .000) 

• BARON GROWTH - BGRFX ($37,000) 

• BARON GROWTH FUND INST' SHARES - BGRIX ($204,000) 

• BLACKROCK HQUIT Y DIVIDEND FUND MADVX ($151 .000) 

• DODGE & COX STOCK, FUND - DODGX ($74,000) 

• FIDELITY CONTRAFUND FCNTX ($94,000) 

• FIDELITY LOW PRICED STCXTK FUND - FLPSX ($234,000) 

• AMERICAN GROWTH FUND OF AMERICA CL F - GFAFX ($40,000) 

• AMERICAN GROWTH FUND OF AMERICA CL F2 - GFFFX ($58,000) 

• ROVGE TOTAL RETURN FD RYT RX ($249,000) 

• SPDR S&P MIDCAP 400 E IF MDY ($99,000) 

• TWEEDY BROWNE G1 OBAL VALUE - T BGVX ($238,000) 

• VANGUARD MID-CAP INDEX ED - VIMSX ($167,000) 

• BLACKROCK GLOBAL ALLOCA TTON - MALOX ($437,000) 

• IVY ASSET S IRA TEOY - 1 VAEX ($464,000) 

• MORGAN STANLEY GLOBAL LONG/SI lORT FD ($25 1 ,000) 

. PIMCO TO T AL RET URN FUNI> - PTl'RX ($260,000) 

• T EMPLET ON GLOBAL BOND FUND - I GBAX ($269,000) 


C. Unlisted Securities 


1SR.AEL BONDS (SI. 000) 
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AFFIDAVIT 



that the information provided in this statement is, 
of my knowledge, true and accurate. 


do swear 
to the best 


(DATE) 


V/f/ 






(NAME) 




53 


Senator Coons. I’d now like to invite Ms. Morgan to come for- 
ward. Please raise your right hand and repeat after me. 

[Whereupon, the witness was duly sworn.] 

Senator Coons. Thank you, Ms. Morgan. Let the record reflect 
the witness has been sworn, taken the oath. 

Ms. Morgan, I’d encourage you to introduce any members of your 
family or friends who might be with you and then proceed with 
your statement. 

STATEMENT OF SUSIE MORGAN, NOMINEE TO BE U.S. 
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF LOUISIANA 

Ms. Morgan. First, I’d like to introduce my husband, Larry Feld- 
man. Stand up. Larry’s a distinguished trial attorney in Louisiana 
in his own right, and a past president of the Louisiana State Bar 
Association. I’m very proud of him. I’d also like to introduce my 
friend Margaret Shehee from Shreveport, Louisiana. I appreciate 
her being here. And my friends, Charlie McBride and Peggy 
DeBell, who are from Washington, DC. I appreciate all of them 
being here to support me. Our daughters are at home watching on 
the webcast: Summer, Erin, and Jill. They couldn’t be here today, 
but they certainly are watching the proceedings with interest. 

Senator Coons. Wonderful. 

Ms. Morgan. I’d like to thank the Committee for scheduling my 
hearing. I’d like to thank Senator Landrieu and Senator Vitter for 
their support, and the President for his nomination. 

Senator Coons. Do you have any statement you’d like to share 
with us, Ms. Morgan? 

Ms. Morgan. That’s all. 

Senator Coons. Thank you. 

Senator Landrieu gave a thorough and encouraging introduction, 
a review of your professional experience and career. I’d appreciate 
your beginning our first round of questions by just briefly describ- 
ing your judicial philosophy. 

Ms. Morgan. Well, I believe that the judge’s role is to apply the 
law to the facts and to be fair and impartial, and that the judge’s 
opinions and personal preferences play no role in that process, and 
I believe that Federal judges must be sure that they decide only 
the issues before them and that they narrow their rulings in that 
manner. 

Senator Coons. As a District Judge, how would you see your role 
in ensuring fair access to our legal system and what prior experi- 
ence might you have in ensuring access to justice that would be rel- 
evant to your service in the court? 

Ms. Morgan. Well, I know that it’s important for all citizens to 
have access to the courts and for them all to be treated with re- 
spect when they come before the court, regardless of their position 
in life or station. And I would support the efforts of the Louisiana 
State Bar Association and the New Orleans Bar Association and 
our local Federal Bar Association to help ensure that indigent peo- 
ple have the right to counsel. 

Senator Coons. Thank you. 

What are the most important lessons you’ve learned in your var- 
ious legal positions and across your practice, and how would you 
apply those lessons to your service as a Federal judge, if confirmed? 
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Ms. Morgan. Well, I think I’ve learned — I’ve had a lot of dif- 
ferent kinds of cases over my legal career and I think that’s going 
to help me because I’ve done oil and gas cases, construction dis- 
putes, navigable waterway disputes. I’ve done product liability 
cases. I’ve got — I’ve had a lot of varied experience. And I’ve even 
had some criminal cases because when I practiced in Shreveport, 
the way that conflicts were dealt with was that the courts ap- 
pointed private attorneys to represent co-defendants. So I feel I’ve 
got a broad range of experience and that that would help me in 
considering the very many different kinds of cases that I would see 
in a Federal District Court. 

Senator Coons. And in interpreting or applying a statute, what 
do you view as the role of the judiciary in sort of defining, under- 
standing, and applying the will of the legislative body, whether it’s 
a State or Federal one? 

Ms. Morgan. Well, I think the most important thing, and the 
first thing that the judge has to do, is look at the words of the stat- 
ute or the words of the constitutional provision and to apply that 
as written — as written. If there’s an interpretation to be made or 
application to be made, then I think I would look to the United 
States Supreme Court decisions and to the Fifth Circuit Court of 
Appeal decisions. If there were no controlling or close decisions 
from those courts, then I would look to Circuit Courts from other 
Circuits or to analogous cases. 

Senator Coons. And what do you view as the role of precedent 
in reaching decisions, whether in the Federal bench or in your pre- 
vious legal practice? 

Ms. Morgan. Well, I know that the role of the District Court is 
to apply the law as it’s written and it has been interpreted by the 
higher courts, which would be the U.S. Supreme Court, and in my 
case the Fifth Circuit Court of Appeal. 

Senator Coons. Thank you, Ms. Morgan. 

Senator Lee. 

Senator Lee. Thank you, Mr. Chairman. 

Thank you for joining us today, Ms. Morgan. 

Ms. Morgan. Thank you. 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 . Name : State full name (include any former names used). 

Donna Sue Morgan is my full legal name. 

For my law license and other business and personal dealings, I use the name Susie 
Morgan. 

Donna Sue Beach 
Donna Sue Leteff 

2. Position : State the position for which you have been nominated. 

United States District Judge for the Eastern District of Louisiana 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Phelps Dunbar L.L.P. 

365 Canal Street, Suite 2000 
New Orleans, Louisiana 70130 

4. Birthplace : State year and place of birth. 

1953; Winnsboro, Louisiana 

5- Education : List in reverse chronological order each college, law school, or any other 
institution of higher education attended and indicate for each the dates of attendance, 
whether a degree was received, and the date each degree was received. 

1977 - 1980, Louisiana State University, Paul M. Hebert Law Center; J.D., 1980 

1974— 1976, Northeast Louisiana University (now known as University of Louisiana at 
Monroe); M.A., 1976 

1971-1 974, Northeast Louisiana University (now known as University of Louisiana at 
Monroe); B.A. {magm cum laude), 1974 

1970 and 1971, Louisiana State University; no degree received (summer school) 

6. Employment Record : List in reverse chronological order all governmental agencies, 
business or professional corporations, companies, firms, or other enterprises, 
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partnerships, institutions or organizations, non-profit or otherwise, with which you have 
been affiliated as an officer, director, partner, proprietor, or employee since graduation 
from college, whether or not you received payment for your services. Include the name 
and address of the employer and job title or description, 

2005 - present 
Phelps Dunbar L.L.P. 

365 Canal Street, Suite 2000 
New Orleans, Louisiana 70130 
Partner (2009 - present) 

Counsel (2005 - 2008) 

1981-2005 

Wiener, Weiss & Madison, APC 

(also known as Wiener, Weiss, Madison & Howell from 1986 to 1996) 

2350 AmSouth Bank Tower 
333 Texas Street 
Shreveport, Louisiana 71101 
Partner (1985 - 2005) 

Associate (1981 -1984) 

1980-1981 

United States Court of Appeals for the Fifth Circuit 

300 Fannin Street 

Shreveport, Louisiana 71101 

Judicial Clerk to the Honorable Henry A. Politz 

1980 

Barham and Churchill, APC 
400 Lafayette Street, Suite 300 
New Orleans, Louisiana 70130 
Law Clerk 

1978- 1980 

LSU Paul M. Hebert Law Center 
1 East Campus Drive 
Baton Rouge, Louisiana 70803 
Research Assistant 

1977- 1978 

Law Office of J. Donald Cascio 
555 South Range Avenue 
Denham Springs, Louisiana 70726 
Law Clerk 
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1976- 1977 

Mortgage company (cannot recall name) 

Nicholson Drive 
Baton Rouge, Louisiana 
Administrative Assistant 

Summer 1976 

Ouachita Parish District Attorney’s Office 
400 St. John Street 
Monroe, Louisiana 71201 
Legal Assistant 

1974-1976 

Northeast Louisiana University (now University of Louisiana at Monroe) 
700 University Avenue 
Monroe, Louisiana 71209 
Graduate Teaching Assistant 

Other Affiliations tuncompensated): 

2009 — present 

New Orleans Association for Women Attorneys 

do Katie Laskey 

601 Poydras, Suite 2655 

New Orleans, Louisiana 70130 

Board Member 

2004 - present 

Louisiana State University, Paul M. Hebert Law Center 

1 East Campus Drive 

Baton Rouge, Louisiana 70803 

Board of Trustees Member 

2006 

Energy Bar Association New Orleans Chapter 
c/o National Chapter Energy Bar Association 
1 990 M Street, NW 
Washington, DC 20036 
Board of Directors 

2003 - 2004 

United Way of Northwest Louisiana 
402 Edwards Street 
Shreveport, Louisiana 71101 
Vice President 
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1989- 1995 

YWCA of Northwest Louisiana (now disbanded) 

710 Travis Street 
Shreveport, Louisiana 71101 
Board Member (1989- 1995) 

Vice President (1993) 

President (1994) 

1990s 

Shreveport Summer Music Festival 
3500 Milam Street, Apartment L-202 
Shrevepoit, Louisiana 71109 
Board Member 

1988 

Downtown Shreveport Development Corporation 
401 Edwards Street, Suite 205 
Shreveport, Louisiana 71101 
Board Member, Secretary 

1986, 1988 

Shreveport Bar Association 
401 Market Street, #950 
Shreveport, Louisiana 71101 
Secretary-Treasurer ( 1 986) 

President, Young Lawyers’ Section (1988) 

Mid-1980s 

Femmes Soles, Inc. (now disbanded) 

505 Travis Street, Third Floor 
Shreveport, Louisiana 71101 
President/Director 

1983 

Shreveport Association for Women Attorneys (now disbanded) 
(No address available) 

President 

1980s 

Shreveport Metropolitan Ballet 
6654 Saint Vincent Avenue 
Shreveport, Louisiana 71106 
Board Member 
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1980s 

Stoner Arts Center (Charter revoked 2001) 

(No address available) 

Board Member 

1980s 

River Cities Network (now disbanded) 

(No address available) 

Board Member 

7. Military Service and Draft Status : identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received, and whether you have registered for 
selective service. 

I have not served in the military, I did not register for selective service. 

8. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Martindale-Hubbell, AV Rated (highest ranking for Legal Ability and Ethical Standards) 

Louisiana State Bar Association, “President’s Award” (2000) 

Rising Young Business Leader Award, Shreveport Chamber of Commerce (1 992) 

Louisiana State Bar Association Outstanding Young Lawyer Award (1989) 

Order of the Coif, Shell Foundation Award and Scholarship, Law Faculty Scholarship, 
Board of Supervisors Scholarship, Louisiana State University, Paul M. Hebert Law 
Center (1977 - 1980) 

9. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Bar Association 
American Bar Foundation 

Fellow ( i 998 - present) 

Louisiana State Co-Chair(20l0-201I) 

Criminal Justice Act Panel Selection Committee, United States District Court, Western 
District of Louisiana (1995 - 1 996) 

Energy Bar Association 

Member, New Orleans Chapter Board of Directors (2006) 

Fifth Circuit Bar Association (1984 - 2007) 
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Harry V. Booth and Judge Henry A. Poiitz American Inn of Court, Shreveport, Louisiana 
Barrister (1990 - approximately 2000) 

International Society of Barristers 
Judicial Conference of the Fifth Federal Circuit 
Attorney Participant (1993 - 1999) 

Delegate of the Louisiana State Bar Association (1993 - 1995, 2009 - 201 1) 
Judicial Council of the Ix)uisiana Supreme Court 

Chair, Court Rules Committee (1997-2002) 

Louisiana Bar Foundation 

Fellow (1997 ~ present) 

Fellows Gala Committee (2007) 

Legal Services Task Force (1998 — 1999) 

Education Committee (2003 - present) 

Louisiana Bar Journal 

Editorial Board (1997 - 2000) 

Louisiana State Bar Association 

Member, House of Delegates (1989 - 2002) 

Member, Legislation Committee (2010 - 201 1) 

Member, Bench Bar Liaison Committee ( 1 996 -1997) 

Chair, Court Rules Committee (1997 - 2002) 

Member, Long Range Planning Committees (1996, 1998, 2002) 

Member, Task Force on Domestic Violence (1996 - 1998) 

Louisiana State University, Paul M. Hebert Law Center 
Member, Board of Trustees (2004 - present) 

Member, Regional Campaign Steering Committee (2006 - 2010) 

Louisiana Supreme Court 

Chair, Court Rules Committee (2002 - present) 

Member, Task Force on Women in the Courts (1990- 1992) 

National Association of Bond Lawyers 
New Orleans Association for Women Attorneys 
Board Member (2009 - present) 

Chair, Law Reform Committee (2010- present) 

New Orleans Bar Association 

Minorities in the Profession Committee (2011) 

Member, Bench Bar Committee (2009) 

New Orleans Bar Association American Inn of Court 
Master (2009 - present) 

Shreveport Association for Women Attorneys 
Founding Member and President (1983) 

Shreveport Bar Association 

Member (1980 -2005) 

Secretary-Treasurer (1986) 

Chair, Law Day Committee (1986) 

Chair, Bicentennial Committee (1987) 

President, Young Lawyers Section (1988) 
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Chair, People’s Law School (1987) 

Member, Krewe of Justinian (1994 - 2005) 

10. Bar and Court Admis-sion : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership, 

Louisiana, 1980 

There have been no lapses in membership, 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

United States Court of Appeals for the Fifth Circuit, 1981 
United States District Court for the Western District of Louisiana, 1981 
United States District Court for the Eastern District of Louisiana, 2006 
Louisiana Supreme Court, 1980 

There have been no lapses in membership. 

1 1 ■ Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 9 or 10 to which 
you belong, or to which you have belonged, since graduation from law school. 
Provide dates of membership or participation, and indicate any office you held. 
Include clubs, working groups, advisory or editorial boards, panels, committees, 
conferences, or publications. 

Cambridge Club (approximately 1990 - 2005) 

Community Jefferson Meeting on the Constitution, Shreveport, Louisiana 
Chair (1987) 

Domestic Violence Task Force, Shreveport Police Department (1994 - 1997) 
Downtown Shreveport Development Corporation 
Board Member, Secretary (1988) 

Jewish Community Center of New Orleans (2007 - present) 

Louisiana Department of Environmental Quality Transition Team, Governor 
Kathleen Blanco (2003 - 2004) 

Mystick Krewe of Louisiana (1997 ~ present) 

River Cities Network 

Board Member (1 980s) 

Shreveport Mayor’s Women’s Commission (1992 - 1996) 
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Shreveport Metropolitan Ballet 
Board Member (1 980s) 

Shreveport Summer Music Festival 
Board Member (1990s) 

Shreveport U.S. Bicentennials Commission 
Steering Committee (1 986 - 1992) 

Stoner Arts Center 

Board Member (1980s) 

United Way of Northwest Louisiana 
Vice President (2003 - 2004) 

Willis-Knighton Health Center (2000 — 2005) 

YWCA of Northwest Louisiana 
Member (1990s) 

Board Member (1989 - 1995) 

Vice President ( 1 993) 

President (1994) 

Chair, YWCA Celebration of Women Week (1992) 

Advisory Board. Encore Breast Cancer Awareness Program (1999) 
YWCA of the USA 

Retirement Fund Task Force (1992 - 1994) 

Women’s Political Fund of Northwest Louisiana (1980s) 

Women’s Political Roundtable (1980s) 

b. The American Bar Association’s Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion, or national 
origin. Indicate whether any of these organizations listed in response to 1 la above 
currently discriminate or formerly discriminated on the basis of race, sex, religion 
or national origin either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

To the best of my knowledge, none of the organizations of which I am or have 
been a member currently discriminates or formerly discriminated on the basis of 
race, sex, religion or national origin. 

12. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Supply four (4) copies of all published 
material to the Committee. 

With John F. Sharp, “The Biomedical Research Foundation of Northwest 
Louisiana, Securing Northwest Louisiaita’s Place in the Global Economy,” 49 La. 
B.J. 300 (Dec. 2001). Copy supplied. 
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“Judicial Council Endorses Concept of Proposed District Court Rules,” La. B.J., 
(Dec. 2000). Copy supplied. 

“The Adoption and Safe Families Act: An Interview with Senator Mary 
Landrieu,” 46 La. B.J. 482 (Apr, 1999). Copy supplied. 

“Uniform Court Rules: Survey Shows Strong Support,” 46 La. B.J. 496 (Apr. 

1 999). Copy supplied. 

“When Bad Things Happen to Basically Good Lawyers: LSBA Program Offers 
‘Alternatives to Discipline' Assistance,” 46 La. B.J. 388 (Feb. 1999). Copy 
supplied. 

With Elizabeth Emy Foote and Elizabeth H. Ryan, “Woman Rainmakers,” 45 La. 
B.J. 422 (Feb. 1998) (reprinted in multiple outlets). Copy supplied. 

Letter to the Editor, “Every Vote Counts,” Newsweek, Apr. 21, 1997. Copy 
supplied. 

“An Interview with Judge Henry A. Polilz,” 39 La. B.J. 467 (Feb. 1992). Copy 
supplied. 

“Workers’ Compensation Third Party Suits: The Effect of Employer Negligence 
on Third Party Rights,” 4 1 La. L. Rev. 1 0 1 ( 1 980) (reprinted in multiple outlets). 
Copy supplied. 

I served as a member of the Louisiana Bar Journal Editorial Board from 1977 to 
2000. I did not keep a record of the articles I edited and have no specific 
recollection of them. The articles I wrote that appeared in the Louisiana Bar 
Journal arc included in the list above. 

b. Supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar as.sociation, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, give the 
name and address of the organization that issued it, the date of the document, and 
a summary of its subject matter. 

Report of the Court Rules Committee to the Supreme Court of Louisiana, Fall 
2010. Copy supplied. 

Report of the Court Rules Committee to the Supreme Court of Louisiana, April 
19,2010. Copy supplied. 
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Report of the Court Rules Committee to the Supreme Court of Louisiana, 
November 12, 2009. Copy supplied. 

Report of the Court Rules Committee to the Supreme Court of Louisiana, August 
29,2008. Copy supplied. 

Letter from Susie Morgan, as Chair of the Court Rules Committee, to the 
Supreme Court of Louisiana, November 15, 2007. Copy supplied. 

Memorandum from the Chief Deputy Judicial Administrator, on behalf of the 
Court Rules Committee, to the Supreme Court of Louisiana, October 29, 2004, 
Copy supplied. 

Memorandum from the Chief Deputy Judicial Administrator, on behalf of the 
Court Rules Committee, to the Supreme Court of Louisiana, September 8, 2004. 
Copy supplied. 

Report of the Court Rules Committee to the Supreme Court of Louisiana, October 
10,2003. Copy supplied. 

Report of the Court Rules Committee of the Judicial Council of the Supreme 
Court and the Louisiana State Bar Association to the members of the Louisiana 
State Bar Association, May 2000. Copy supplied. 

Report of the Court Rules Committee of the Judicial Council of the Supreme 
Court and the Louisiana State Bar Association, May 2000, Copy supplied. 

Final Report of the Louisiana Task Force on Women in the Courts, 1 992. Copy 
supplied. 

c. Supply four (4) copies of any testimony, official statements or other 

communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

On May 18, 2009, 1 gave a presentation to the Caddo Parish Commission about 
the parish’s efforts to obtain federal stimulus funds. Press coverage supplied. 

On May 1 8, 2005, 1 gave testimony before the Insurance Committee of the 
Louisiana Senate regarding regulation of life insurance and funeral benefits 
policies. A tran.script of the hearing is supplied. 

On May ! I, 2005, 1 gave testimony before the Insurance Committee of the 
Louisiana House of Representatives regarding regulation of life insurance and 
funeral benefits policies. No transcript is available but a video of the hearing is 
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available on the Louisiana Legislature’s website at 
http://house.loui 5 iana.g 0 v/H Video/200S/Mav2005.1itm . 

As a lobbyist for Bossier Parish, I submitted letters to government officials 
regarding such matters as funding for transportation and other public works 
projects. Copies of those letters are supplied. 

As a lobbyist for Bossier Parish, I appeared before the Parish Police Jury on 
multiple occasions to update the board on my work. Below is a list of the dates 
on which 1 appeared. Meeting minutes for each date are supplied, and press 
coverage from the September 1 7, 2008 meeting is supplied. 

September 1 7, 2008 
iMarch 1 6, 2005 
July 21, 2004 
February 18. 2004 
January 21, 2004 

As bond counsel for Bossier Parish, I appeared before the Parish Policy Jury on 
multiple occasions to update the board on my work. Below is a list of the dates 
on which I appeared. Meeting minutes for each date are supplied. 

October 1 , 2003 
August 20, 2003 
October 3, 2001 
August 15, 2001 

d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered 
by you, including commencement speeches, remarks, lectures, panel discussions, 
conferences, political spieeches, and question-and-answer sessions. Include the 
date and place where they were delivered, and readily available press reports 
about the speech or talk. If you do not have a copy of the speech or a transcript or 
recording of your remarks, give the name and address of the group before whom 
the speech was given, the date of the speech, and a summary of its subject matter. 
If you did not speak from a prepared text, furnish a copy of any outline or notes 
from which you spoke. 

I have given presentations and participated in panels in a variety of continuing 
legal education programs. I have also participated in programs, such as career 
day, at high schools. I have a record of participating as a presenter or panel 
member in the following seminars, conferences, classes or programs; 

November 12, 2010, December 2, 2010 and December 10, 2010: Louisiana Rules 
for District Court, Louisiana State University Law Center, Recent Developments 
in Legislation & Jurisprudence: Louisiana Rules for District Courts Seminar. 
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Baton Rouge, Kenner and New Orleans, Louisiana. Written materials and 
PowerPoint supplied. 

October 1 1, 2010: Build America Bonds and the Recovery Act, International 
Municipal Lawyers Association Seminar. New Orleans, Louisiana. Written 
materials and PowerPoint supplied. 

August 16, 2010: Tulane Law School Professionalism Program for Law School 
Freshmen. New Orleans, Louisiana. I have no notes, transcript or recording. The 
address of Tulane Law School is 6329 Freret Street, New Orleans, Louisiana 
70118. 

April 7, 2009 and February 2, 2010: Guest lecturer, Tulane Law School, Ethics in 
Civil Litigation. I have no notes, transcript or recording. The address of Tulane 
Law School is 6329 Freret Street, New Orleans, Louisiana 70118. 

December 15, 2009; Masters of the Courtroom Seminar, New Orleans Bar 
Association. New Orleans, Louisiana. I have no notes, transcript or recording. 
The address of NOB A is 650 Poydras Street, Suite 1505, New Orleans, Louisiana 
70130. 

October 9, 2009: Changes to the Louisiana Rules for District Courts, Shreveport 
Bar Association Multi-Topic Seminar. Shreveport, Louisiana. Written materials 
supplied and video available at 
http://www.iudgescottcrichton. com/video. DhD?v= 1 3 . 

June 1 1 , 2009: Louisiana District Court Rules, Judges' Annual Nuts and Bolts 
Seminar. Destin, Florida. PowerPoint supplied. 

March 14, 2009: Recent Changes to Louisiana District Court Rules, New Orleans 
Bar Association, Bench-Bar Conference. Biloxi, Mississippi. Written materials 
supplied. 

February 5, 2009: Louisiana District Court Rules, Louisiana Clerks of Court 
Institute. Marksville, Louisiana. Written materials supplied. 

December 2, 2008: Louisiana Rules for District Courts, Orientation for Newly 
Elected District Court Judges. New Orleans, Louisiana. Outline supplied. 

November 9, 2007: Louisiana Rules for District Courts, Louisiana Parish 
Attorneys’ Association, Fall Conference. Baton Rouge, Louisiana. Written 
materials supplied. 

September 15, 2007, November 17, 2007 and November 30, 2007; Louisiana 
Rules for District Court, Louisiana State University Law Center, Recent 
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Developments in Legislation & Jurisprudence Seminar. Baton Rouge, Louisiana 
(twice) and Kenner, Louisiana. Written materials supplied. 

Fall 2007: LSU Law School Professionalism Program for Law School Freshmen. 
Baton Rouge, Louisiana. 1 have no notes, transcript or recording. The address of 
the LSU Law School is 1 East Campus Drive, Baton Rouge, Louisiana 70803. 

August 17, 2007: Tulane Law School Professionalism Program for Law School 
Freshmen. New Orleans, Louisiana. 1 have no notes, transcript or recording. The 
address of Tulane Law School is 6329 Freret Street, New Orleans, Louisiana 
70118. 

June 7, 2007: Louisiana Rules for District Court, Louisiana State Bar Association 
Summer School for Louisiana Judges. Destin, Florida. I have no notes, transcript 
or recording. The address of LSBA is 601 St. Charles Avenue, New Orleans, 
Louisiana 70130. 

June 6, 2007: Today’s Legal Society - A Breakdown of Rules, Judges’ Annual 
Nuts and Bolts Seminar. Destin, Florida. Written materials supplied. 

April 20, 2007: Louisiana District Court Rules, Louisiana Judicial College’s 
Spring Judges’ Conference. Lafayette, Louisiana. Written materials and 
PowerPoint supplied. 

August 4, 2006: Recent Developments in Insurance Class Action Litigation, 
Louisiana Insurers’ Conference. Seattle, Washington. I have no notes, transcript 
or recording. The address of the conference is 450 Laurel Street, Suite 1400, 
Baton Rouge, Louisiana 70801 . 

Approximately 2005: Ethics; Shreveport Bar Association Seminar. Shreveport, 
Louisiana. I have no notes, transcript or recording. The address of the Shreveport 
Bar Association is 401 Market Street, Suite 950, American Towers, Shreveport, 
Louisiana 71 101 . 

December 2004: Louisiana Rules for District Court, Shreveport Bar Association. 
Shreveport, Louisiana. Written materials supplied. 

July 2004: Instructor, Louisiana Association of Defense Counsel, Trial Academy, 
Loyola School of Law. New Orleans, Louisiana. I have no notes, transcript or 
recording. The address of the Loyola School of Law 526 Pine Street, New 
Orleans, Louisiana 701 18. 

October 16-17, 2003: Recent Developments in the Law of Oil and Gas, American 
Association of Professional Landmen, 2003 Gulf Coast Land Institute. New 
Orleans, Louisiana. Written materials supplied. 
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June 8-1 1, 2003: Improving Case Management with the Uniform Rules for 
District Court, Louisiana State Bar Association Summer School for Louisiana 
Judges. Sandestin, Florida. Written materials supplied. 

May 2003: Louisiana District Court Rules, Bossier Parish Bar Association. 
Bossier City, Louisiana. I have no notes, transcript or recording. The address of 
the Association is 1661 Benton Road, Bossier City, Louisiana 71111. 

April 2003; Louisiana District Court Rules, Louisiana Judicial College’s Spring 
Judges’ Conference. Lafayette, Louisiana. 1 have no notes, transcript or 
recording. The college does not have a physical address. 


2003; Recent Developments in the Law of Oil and Gas, Louisiana Mineral Law 
Institute. Baton Rouge, Louisiana. Written materials supplied. 

October 30-31, 2002: Bridging the Gap Seminar for Young Lawyers, Shreveport 
Bar Association. Shreveport, Louisiana. Written materials supplied. 

October 20-22, 2002; Getting In with In-House Counsel; Keeping Your 
Corporate Clients Happy, Louisiana State Bar Association, Asheville, North 
Carolina. Written materials supplied. 

June 2002: To Admit or Not To Admit: Evidence Issues, Louisiana State Bar 
Association Summer School for Lawyers. Sandestin, Florida. I have no notes, 
transcript or recording. The address of LSBA is 601 St. Charles Avenue, New 
Orleans, Louisiana 70130. 

June 2002: Louisiana’s New District Court Rules, Louisiana State Bar 
Association Summer School for Judges. Sandestin, Florida. I have no notes, 
transcript or recording. The address of I^SBA is 601 St. Charles Avenue, New 
Orleans, Louisiana 70130. 

March 27, 2002: Women in Law: How the Rules Changed?, Shreveport Bar 
Association. I have no notes, transcript or recording. The address of the 
Shreveport Bar Association is 401 Market Street, Suite 950, American Towers, 
Shreveport, Louisiana 71101. 

2002: Louisiana District Court Rules, Louisiana State Bar Association. Asheville, 
North Carolina. I have no notes, transcript or recording. The address of LSBA is 
601 St. Charles Avenue, New Orleans, Louisiana 70130. 

June 7, 2001: Presentation on activities of the Court Rules Committee, Meeting of 
the Louisiana State Bar Association House of Delegates. Destin, Florida. 

Meeting minutes supplied. 
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January 1 3, 2001 : Presentation on activities of the Court Rules Committee, 
Meeting of the Louisiana State Bar Association House of Delegates. New 
Orleans, Louisiana. Meeting minutes supplied. 

2001 : Drafting Judicial Rules; International Legislative Drafting Institute; Tulane 
University Law School. New Orleans, Louisiana, I have no notes, transcript or 
recording. The address of Tulane Law School is 6329 Freret Street, New Orleans, 
Louisiana 701 18. 

1997; Emerging Issues in Tort Litigation - Allocating Fault, Louisiana State Bar 
Association Multi-Topic Seminar. Baton Rouge, Louisiana. I have no notes, 
transcript or recording. The address of LSBA is 601 St. Charles Avenue, New 
Orleans, Louisiana 70130. 

1 996: An Overview of Louisiana Law of Immovable Property, Louisiana State 
Bar Association Multi-Topic Seminar. Seattle, Washington. 1 have no notes, 
transcript or recording. The address of LSBA is 601 St. Charles Avenue, New 
Orleans, Louisiana 70130. 

June 1 995: A Colloquy on Discovery, Louisiana State Bar Association Summer 
School for Lawyers. Sandestin, Florida. I have no notes, transcript or recording. 
The address of LSBA is 601 St. Charles Avenue, New Orleans, Louisiana 70130. 

Approximately 1994; Report on the YWCA of the USA Retirement Fund Task 
Force, YWCA of the USA Annual Meeting. I have no notes, transcript or 
recording. The address of the YWCA is 2025 M Street, NW, Suite 550, 
Washington, DC 20036. 

In my capacity as President of the YWCA of Northwest Louisiana and Chair of 
the YWCA’s Celebration of Women Week program in 1992, 1 made remarks and 
introduced speakers at various community events. I have not kept a record of the 
dates of those presentations and I have no notes, transcripts or recordings from 
these events. The YWCA of Northwest Louisiana has since been disbanded and 
has no physical address. 

1991: Navigability and its Effect on Ownership of Land and Mineral Rights, 
Louisiana State Bar Association Multi-Topic Seminar. Orlando, Florida and New 
Orleans, Louisiana. 1 have no notes, transcript or recording. The address of 
LSBA is 601 St. Charles Avenue, New Orleans, Louisiana 70130. 

Early 1990s: Avoiding Conflicts, Harry V. Booth and Judge Henry A. Politz 
American Inn of Court. Shreveport, Louisiana. I have no notes, transcript or 
recording. The Inn of Court does not have a physical address. 

1990: New Challenges in the Law for the 1990s - Changes in Due Process and 
Notice Requirements, Louisiana State Bar Association Young Lawyers’ Section. 
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Grand Cayman. I have no notes, transcript or recording. The address of LSBA is 
601 St. Charles Avenue, New Orleans, Louisiana 70130. 

Approximately ! 990; Changes to the Federal Rules of Civil Procedure, Louisiana 
State Bar Association Summer School for Lawyers. Sandestin, Florida. I have no 
notes, transcript or recording. The address of LSBA is 601 St. Charles Avenue, 
New Orleans, Louisiana 70130. 

1989: Speech to luncheon at the YWCA of Northwest Louisiana on Women and 
the United States Constitution. Shreveport, Louisiana. 1 have no notes, transcript 
or recording. The YWCA of Northwest Louisiana has since been disbanded and 
has no physical address. 

1 988; Agency, Due Process and Notice Requirements, Louisiana State Bar 
Association Summer School for Lawyers. Sandestin, Florida and New Orleans, 
Louisiana. I have no notes, transcript or recording. The address of LSBA is 601 
St. Charles Avenue, New Orleans, Louisiana 70130. 

In my capacity as Chair of Louisiana State Bar Association’s Court Rules 
Committee, F have given reports and presentations to some of the House of 
Delegates’ Annual Meetings and Mid- Year Meetings regarding the drafting and 
implementation of the Louisiana District Court Rules. Those meetings were held 
in June and January from 1987 until approximately 2002. I did not keep a record 
of the exact dates of those presentations and I have no notes, transcripts or 
recordings from these events. The address of LSBA is 601 St. Charles Avenue, 
New Orleans, Louisiana 70130. 

c. List all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

Adam Kealoha Causey, “Caddo May Spend $25IC on Stimulus Lobbyists,” The 
Shreveport Times, July 21, 2009. Copy supplied. 

Drew Pierson, “Bossier City, Parish Hire Major Lobbyist,” The Shreveport 
Times, Dec. 10, 2008. Copy supplied. 

Drew Pierson, “Bossier, Caddo Have Hefty Lobbyist Bills,” The Shreveport 
Times, Nov. 30, 2008. Copy supplied. 

Ronette King, “Sales Register; Throughout the New Orleans Area, Merchants 
Welcome Throngs that Renew their Hope for the Local Economy,” Times- 
Picayune, Nov. 24, 2007. Copy supplied. 
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Janelle Rucker, “Lobbyist: Efforts to Get Funds Going Weil,” The Shreveport 
Times, June 25, 2007. Copy supplied, 

Jessica Fender, “Burial Policies Bill Advances to Senate,” The Advocate, May 19, 
2005. Copy supplied. 

Billy Gunn, “Judge Lets Burial-Insurance Suit Proceed,” Daily Town Talk, Apr. 
6,2005, Copy supplied. 

Raechal Leone, “Correction; Bossier Awaits Federal Funds for Roads,” The 
ShreveportTimes, Mar. 19, 2005. Copy supplied. 

Raechal Leone, “Legislators’ Staff to Experience Traffic,” The Shreveport Times, 
Feb. 19,2005. Copy supplied. 

“Interview: 62nd LSBA President: Of Family, the Bar and ‘Leadership LSBA,’” 
50 La. B.J. 8 (June/July 2002). Copy supplied. 

Don Walker, “Push On to Keep Chicago Routes,” The Shreveport Times, May 12, 
1999. Copy supplied. 

Joe Gyan, Jr., “Majority of Judges, Lawyers Favor Uniform Court Rules,” The 
Advocate, Feb. 12, 1999. Copy supplied. 

Paulette H. Holahan, “Department: Judicial Notes,” 45 La. B.J. 594 (Apr. 1998). 
Copy supplied. 

Elizabeth Wright, “La. Court Guidelines Targeted,” The Advocate, Mar. 23, 

1998. Copy supplied. 

As president and chair of various committees for the YWCA of Northwest 
Louisiana, from about 1990 until 1995 1 frequently appeared on television 
programs and made comments that were quoted by local media outlets regarding 
the organization, including personnel issues, programming, fundraising and 
events hosted by the YWCA. I do not have and have been unable to obtain clips 
or transcripts of those interviews. 

In 1 992, while I served as Chair of the YWCA of Northwest Louisiana’s 
Celebration of Women Week, I was interviewed for an article in the Shreveport 
Times. I do not have a copy of the transcript of that interview. 

In 1989, after I received the Louisiana State Bar Association’s Outstanding 
Young Lawyer Award, I recall the Shreveport Times doing a profile of me for 
which I was interviewed but I do not have a copy of the transcript of that 
interview. 
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Craig Lewis, “Time is Money: The Business of Law,” Shreveport Business, Nov. 
1986. Copy supplied. 

13. Judicial Office : State (chronologically) any judicial offices you have held, including 
positions as an administrative law judge, whether such position was elected or appointed, 
and a description of the jurisdiction of each such court. 

I have not held any judicial offices. 

a. Approximately how many cases have you presided over that have gone to verdict 
orjudgment? 

i. Of these, approximately what percent were: 


jury trials: 

% 

bench trials: 

% [total I00%] 

civil proceedings: 

% 

criminal proceedings; 

% [total 100%] 


b. Provide citations for all opinions you have written, including concurrences and 
dissents. 

c. For each of the 1 0 most significant cases over which you presided, provide: ( 1 ) a 
capsule summary of the nature the case; (2) the outcome of the case; (3) the name 
and contact information for counsel who had a significant role in the trial of the 
case; and (3) the citation of the case (if reported) or the docket number and a copy 
of the opinion orjudgment (if not reported). 

d. For each of the 10 most significant opinions you have written, provide; (1) 
citations for those decisions that were published; (2) a copy of those decisions that 
were not published; and (3) the names and contact information for the attorneys 
who played a significant role in the case. 

e. Provide a list of all cases in which certiorari was requested or granted. 

f Provide a brief summary of and citations for all of your opinions where your 
decisions were reversed by a reviewing court or where your judgment was 
affirraed with significant criticism of your substantive or procedural rulings. If 
any of the opinions listed were not officially reported, provide copies of the 
opinions. 

g. Provide a description of the number and percentage of your decisions in which 
you issued an unpublished opinion and the manner in which those unpublished 
opinions are filed and/or stored. 
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h. Provide citations for significant opinions on federal or state constitutional issues, 
together with the citation to appellate court rulings on such opinions. If any of the 
opinions listed tvere not officially reported, provide copies of the opinions. 

i. Provide citations to all cases in which you sat by designation on a federal court of 
appeals, including a brief summary of any opinions you authored, whether 
majority, dissenting, or concurring, and any dissenting opinions you joined. 

14. Recusal: If you are or have been a judge, identify the basis by which you have assessed 
the necessity or propriety of recusal (If your court employs an "automatic" recusal system 
by which you may be recused without your knowledge, please include a general 
description of that system.) Provide a list of any cases, motions or matters that have 
come before you in which a litigant or party has requested that you recuse yourself due to 
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify 
each such case, and for each provide the following information: 

I have not held any judicial offices. 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

h. a brief description of the asserted conflict of interest or other ground for recusal; 

c, the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

15. Public Office. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

Downtown Shreveport Development Corporation 
Board Member, Secretary (1988) 

Appointed by the Mayor of the City of Shreveport and confirmed by the City 
Council 

Shreveport Mayor’s Women’s Commission, 1992 - 1996 
Appointed by the Mayor of the City of Shreveport 


19 




74 


Louisiana Department of Environmental Quality Transition Team, Governor 
Kathleen Blanco, 2003 - 2004 
Appointed by Governor Kathleen Blanco 

1 have had no unsuccessful candidacies for elective office or unsuccessful 
nominations for appointed office. 

b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, identify the particulars of 
the campaign, including the candidate, dates of the campaign, your title and 
responsibilities. 

Between 1 992 and 2008, 1 did occasional work for Democratic presidential 
campaigns, such as phone banking and being a poll watcher. In the 1 992 and 
1996 campaigns, I performed voter protection work. 

In Senator Mary Landrieu’s campaigns for the U.S. Senate in 1996, 2002 and 
2008, 1 did volunteer work as a poll watcher and provided voter protection work. 

I provided legal services to Senator Landrieu in the election contest filed against 
her after her 1996 campaign. 

I recall being listed on event host committees for the following candidates: 

Ravi Sangisetty for the U.S. House of Representatives, 2010 

Caroline Fayard for Lieutenant Governor of Louisiana, 2010 

Mitch Landrieu for Mayor of New Orleans, 2010 

Mary Landrieu for U.S. Senate, 2008 

Paul Cannouche for U.S. House of Representatives, 2008 

Foster Campbell for Governor of Louisiana, 2007 

Neil Abramson for Louisiana House of Representatives, 2007 

Mary Landrieu for U.S. Senate, 2002 

Mary Landrieu for U.S. Senate, 1996 

Mary Landrieu for Governor, 1 995 

Foster Campbell for U.S. House of Representatives, 1990 

Troy Bain for U.S. House of Representatives, 1988 

I recall participating in neighborhood canvassing for the following candidates: 

John Hussey for Mayor, Shreveport, Louisiana, 1986 

Carolyn Whitehurst for City Council, Shreveport, Louisiana, 1986 

I have never held a paid position with a political campaign or political entity. 
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1 6. Legal Career: Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as cleric to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

[ served as a law clerk to Chief Judge Henry A. Politz, United States Court 
of Appeals for the Fifth Circuit, from August 1980 to June 1981. 

ii. whether you practiced alone, and if so, the addresses and dates; 

1 have never practiced alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

1981 -2005 

Wiener, Weiss & Madison, APC 

(also knovwt as Wiener, Weiss, Madison & Howell from 1986 to 1 996) 

2350 AmSouth Bank Tower 

333 Texas Street 

Shreveport, Louisiana 71101 

Partner (1985 -2005) 

Associate (1981 - 1985) 

2005 - present 
Phelps Dunbar, L.L.P. 

365 Canal Street, Suite 2000 
New Orleans, Louisiana 70130 
Partner (2009 - present) 

Counsel (2005 - 2008) 

iv. whether you served as a mediator or arbitrator in alternative dispute 
resolution proceedings and, if so, a description of the 10 most significant 
matters with which you were involved in that capacity. 

I have not served as a mediator or arbitrator. 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 
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After clerking for Judge Henry Politz, I joined a business law firm in 
Shreveport, Louisiana. 1 practiced there for 25 years focusing on complex 
civil litigation in slate and federal courts. My areas of practice included 
ownership of minerals, disputes with respect to oil and gas operations, real 
property disputes and construction law disputes. The indigent defender 
office in Shreveport appointed private lawyers to represent criminal 
defendants to avoid conflicts. Over the years, I represented approximately 
8 criminal defendants after appointment by the court under this system. I 
was also retained counsel for a criminal defendant in a federal case 
involving gaming and bookmaking. 

In 2005 I relocated to New Orleans, Louisiana and joined a large 
Southeastern regional law firm and continued to focus on complex civil 
litigation. Hurricane Katrina occurred shortly after my move to New 
Orleans and I have spent much of the years since then involved in post- 
Katrina litigation. Most significantly, I represented the State of Louisiana 
in litigation involving the failure of the roof of the Louisiana Superdome 
in a case that lasted almost four years and was successfully resolved on the 
eve of trial. 1 also represent the State of Louisiana in lawsuits involving 
deaths at Memorial Medical Center and St. Rita’s Nursing Home. Now 
that these suits are concluded or winding down, I am focusing on claims 
against directors and officers of banks closed by the Federal Deposit 
Insurance Corporation. I also represent an insurer of homebuilders in the 
Chinese Drywall Multi-District Litigation pending in the United States 
District Court for the Eastern District of Louisiana. 

ii. your typical clients and the areas at each period of your legal career, if 
any. in which you have specialized. 

Over the years I have represented a wide variety of business and non- 
profit clients. In the thirty or so years of my practice, to the extent my 
work was concentrated in any one area it was centered on mineral law and 
real property. My typical clients were independent oil and gas producers 
and operators, as well as private and public landowners. 

From 2006 through 2010 I spent most of my time representing the State of 
Louisiana in litigation involving the failure of the roof of the Louisiana 
Superdome during Hurricane Katrina. In 201 1 I am representing the 
Federal Deposit Insurance Corporation with respect to claims against 
officers, directors and professionals in connection with failed banks. I am 
also representing homebuilders who built or repaired homes post-Katrina 
and unknowingly installed problematic Chinese drywall. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 
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Approximately 75 % of my practice has been in commercial litigation. Because 
of the nature of complex litigation, the cases ordinarily take years to advance 
through discovery and pre-trial exception and motion practice. This ordinarily 
results in infrequent trial appearances but frequent appearances for arguments and 
hearings. From 2006 through 2010, 1 appeared in court monthly and sometimes 
more often for hearings on discovery disputes, motions for summary judgment, 
and various exceptions. 

i. Indicate the percentage of your practice in; 

1 . federal courts: 50% 

2. state courts of record: 50% 

3. other courts: 0% 

4. administrative agencies; 0% 

ii. Indicate the percentage of your practice in; 

1. civil proceedings: 95% 

2. criminal proceedings: 5% 

d. State the number of cases in courts of record, including cases before 
administrative law judges, you tried to verdict. Judgment or final decision (rather 
than settled), indicating whether you were sole counsel, chief counsel, or associate 
counsel. 

I have tried five cases to final decision, one of which involved three separate 
bifurcated trials. I was sole counsel for my client in four cases and chief counsel 
for my client in one case. 

i. What percentage of these trials were: 

1. jury; 20% 

2. non-jury: 80% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any 
oral argument transcripts before the Supreme Court in connection with your 
practice. 

I have not practiced before the Supreme Court of the United States. 


17. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled, whether or not you were the attorney of record. Give the citations, if the cases 
were reported, and the docket number and date if unreported. Give a capsule summary of 
the substance of each case. Identify the party or parties whom you represented; describe 
in detail the nature of your participation in the litigation and the final disposition of the 
case. Also state as to each case: 
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a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1 . Louisiana Stadium Exposition District v, BPS Diversified’, Suit No. 2006-8927; Civil 
District Court for the Parish of Orleans, State of Louisiana; 2006 - 20 1 0. 

This litigation was the result of the catastrophic failure of the roof of the Louisiana 
Superdome during Hurricane Katrina. We represented the State of Louisiana and the 
insurer of the New Orleans Saints against the designers, manufacturer, suppliers and 
installers of the roof. The failure of the roof resulted in water intrusion that destroyed 
the entire interior of the facility causing over $200,000,000 in damages. The case was 
litigated against fifteen defendants and took three and a half years to resolve. The 
numerous motions for summary judgment dealt generally with the design standards 
required for a unique structure such as the Louisiana Superdome constructed in a 
hurricane prone area, the standard of liability for the designers of the roof and whether 
the design was defective, the suitability of the roofing system manufactured and sold by 
Bridgestone Firestone for installation on the Superdome, the existence and terms of 
express and implied warranties, and the applicability of the Public Works Act. We 
eventually negotiated very favorable settlements with all defendants in the weeks prior 
to trial. 1 took the lead position in pre-trial discovery and trial preparation, including 
taking over 100 depositions of fact witnesses and approximately 25 expert witness 
depositions; identifying and working with plaintiffs’ expert witnesses to gather and 
review the evidence and develop an effective deposition and trial strategy; handling all 
pre-trial discovery and developing a document management system for over one million 
documents; and researching and drafting extensive pre-trial exceptions and motions. 

The Honorable Rosemary Ledet presided. 

I was one of two lead attorneys of record from my firm. The other lead attorney was 
Brent B. Barriere, Esq., Phelps Dunbar, L.L.P., 365 Canal Street, Suite 2000, New 
Orleans, LA 70130,(504)566-1311. We represented the Louisiana Stadium 
Exposition District, the State of Louisiana, and St. Paul Travelers Insurance Company, 
as subrogee for the Louisiana Saints and SMG. 

Co-counsel for the Louisiana Stadium Exposition District was Larry M. Roedel, Esq., 
Roedel, Parsons, Koch, Blache, Balhoff & McCoUister, 8440 Jefferson Highway, 
Jefferson-Brentwood Building, Suite 301, Baton Rouge, LA 70809, (225) 341-4373. 


Co-counsel for the State of Louisiana was Robert Harroun, Louisiana Department of 
Justice, Office of the Attorney General, 1885 North Third Street, Baton Rouge LA 
70802, (225) 326-6365. 
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Lead opposing counsel were: 

Bridgestone Americas Holding, Inc.: Edward F. Kohnke, IV, Esq., Preis & Roy PLC, 
601 Poydras Street, Suite 1700, New Orleans, LA 70130,(504)581-6062. 

Rooftech Consultants, Inc.: John A. Stewart, Jr., Esq., Baldwin Haspel Burke & Mayer 
LLC, 1100 Poydras Street, Floor 22, New Orleans, LA 70163, (504) 569-2900. 

Shrenk & Peterson Consulting Engineers, Inc.: Michael A. Patterson, Esq., Long Law 
Firm, LLP, One United Plaza, Suite 500, 4041 Essen Lane, Baton Rouge, LA 70809, 
(225)922-5110. 

Professional Service Industries, Inc.: William Perry, Esq., William John Perry, PLC, 
44084 Riverside Parkway, Suite 120A, Lansdowne, VA 20176, (571) 252-3518. 

Horizon Group of New England, Inc.: Carl J. Hebert, Esq., Preis & Roy PLC, 601 
Poydras Street, Suite 1700, New Orleans, LA 70130, (504) 581-6062. 

National Fire Insurance Company of Hartford: Gary J. Rouse, Esq., Couhig Partners, 
LLC, 643 Magazine Street, Suite 300, New Orleans, LA 70130, (504) 588-1288. 

State Farm Fire & Casualty Company: Raymond A. Pelleted, Esq., Pelleteri & 
Wiedom, 636 Carondelet Street, New Orleans, LA 70130, (504) 523-2650. 

Admiral Building Products, Inc.: Patrick Fanning, Esq., 238 Huey P. Long Street, 
Gretna, LA 70053, (504) 368-7888. 

Arthur Q. Davis: Alan Goodman, Esq., Lemle & Kelleher, Pan American Life Center, 
21st Floor, 601 Poydras Street, New Orleans, LA 70130,(504)586-1241. 

JMN Specialties, Inc,: Eric B. Berger, Esq., Lobman, Carnahan, Batt, Angelle & 

Nader, 400 Poydras Street, Suite 2300, New Orleans, LA 70130, (504) 586-9292. 

Eskew-Dumez-Ripple: Paul Andersson, Esq., Leake & Andersson, 1 100 Poydras 
Street, Suite 1700, New Orleans, LA 70130, (504) 585-7500. 

United States Fidelity & Guaranty Company: Reed Minkin, Esq., Lugenbuhl, Wheaton, 
Peck, Rankin & Hubbard, 601 Poydras Street, Suite 2775, New Orleans, LA 70130, 
(504) 568-1990. 

North Carolina Foam Industries: Thomas L. Gaudry, Esq., Gaudry, Ranson, Higgins & 
Gremiltion, 401 Whitney Avenue, Gretna, LA 70054, (504) 362-2466. 

Bamhardt Manufacturing Company: Thomas L. Gaudry, Esq., Gaudry, Ran.son, 

Higgins & GremilHon, 401 Whitney Avenue, Gretna, LA 70054, (504) 362-2466. 
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Tremco, Inc.: S. Gene Fendler, Esq., Liskow & Lewis, One Shell Square, 701 Poydras 
Street, Suite 6000, New Orleans, LA 70139, (504) 556-4122. 

2. City of Shreveport v. Noel Estate, Inc. and Quinn Red River, LLC, 41,148 (La. App. 2 
Cir. 9/27/06), 941 So. 2d 66, cert, denied, 2006-2774 (La. 1/26/07), 948 So. 2d 171; 
approximately 1990-2007. 

In 1987, the City of Shreveport expropriated the Quinn family's lands at the intersection 
of the Red River and Cross Bayou in downtown Shreveport for the construction of the 
northern extension of a parkway. Ownership of the land and adequacy of compensation 
were at issue. The facts were incredibly complicated as the expropriated lands were 
located in subdivisions dedicated around 1905 but with streets that were never built, 
were inhabited at times by squatters, and were, at one time, covered and then uncovered 
by the waters of the adjacent Red River. Furthermore, the property had been acquired 
by the Quinns lot-by-lot over a number of years from many individual landowners. 
Finally, the City filed seventeen different expropriation actions naming multiple and 
overlapping defendants in each. Three trials were held (ownership of land taken, 
ownership of land damaged and compensation). My client prevailed at all three trials 
and on appeal. I was lead counsel in this case and was responsible for all aspects of the 
litigation. The trial judge was the Honorable Scott Crichton. The judges on the Second 
Circuit Court of Appeal were the Honorable Henry Brown, the Honorable Hannon 
Drew and the Honorable Larry Lolley. 

I was chief counsel of record for Quinn Red River, LLC. 

My co-counsel was Mark L. Hornsby, now a United States Magistrate Judge for the 
Western District of Louisiana. Magistrate Hornsby’s current address is United States 
District Court Western District of Louisiana, 300 Fannin Street, Suite 1 167, Shreveport, 
LA 71101,(318)676 3265. 

Opposing counsel were Charles G. Tutt and C. Gary Mitchell, both of whom 
represented the City of Shreveport. Mr. Tutt’s address is 920 Pierremont Road, 
Shreveport, LA 71106, (318) 868-6633. Mr. Mitchell’s address is 509 Milam Street, 
Shreveport, LA 7 11 0 1 , (3 1 8) 425-8 1 55. 

3. Succession of Heck v. Amoco Prod. Co. and IP Petroleum Co.. Inc., 2002-0448 (La. 
App. 1 Cir. 7/23/03), 852 So. 2d 1 (Table-Not reported); Case number 41 7,938, 19th 
Judicial District Court; East Baton Rouge Parish, Louisiana; 1 995 - 2004. 

The heirs of Mr. Heck brought suit against Amoco Production Company and IP 
Petroleum Co., Inc, claiming ownership of minerals underlying lands in the Tuscaloosa 
Trend. The heirs sought payment of past due royalties, interest, penalties and attorneys’ 
fees. The litigation stemmed from a dispute over the proper interpretation of a mineral 
royalty deed executed in 1981. The Hecks contended that the deed conveyed their 
interest in production fiom only one well and that they retained the right to receive 
royalties on production from other wells in a reservoir-wide unit in the Tuscaloosa 
Trend. Amoco and IP contended that the deed conveyed the Heck interest in the entire 
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unit. The trial court judge granted summary judgment in favor of the Hecks, finding the 
Hecks were the owners of the mineral interest. Following a trial on damages, the trial 
judge held that the Hecks were entitled to over $ 1 5,000,000 in damages. On appeal, the 
First Circuit Court of Appeals reversed the trial judge and ruled in my client’s favor and 
remanded the case. The parties settled the matter favorably to my client after the 
remand. I was responsible for pre-trial discovery, trial preparation and trial of this 
matter. The trial court judge was the Honorable Janice Clark. The judges at the First 
Circuit Court of Appeal were the Honorable Vanessa Whipple, the Honorable Burrell J. 
Carter, and the Honorable Phillip C, Ciaccio. 

I was sole counsel of record for IP Petroleum Co. Inc. 

My co-counsel was James A. Barton, III who represented Amoco Production Company. 
Mr. Barton’s address is 34 Glen Loop, Covington, LA 70435, (985) 871-8095. 

Principal opposing counsel was Rudolph Estess, Jr. who represented the heirs of Mr. 
Heck. Mr. Estess’ address is 5317 Trents Place, Baton Rouge, LA 70817, (225) 757- 
0696. 

4. Mathews v. Hixson Bros. Inc. and Central Slate Life Ins. Co. ; Suit No. 1 96,044; 9th 
Judicial District Court; Rapides Parish, Louisiana; 1 999 - 2007. 

Mrs. Mathews was the class representative for a class consisting of heirs and 
beneficiaries of decedents who purchased funeral benefits policies from Kilpatrick Life 
Insurance Company and who went to Hixson Brothers Funeral Home to make funeral 
arrangements. The benefits owed to the plaintiffs under the policies were at issue. 

The first trial court judge (the Honorable Harry Randow) certified a class and his 
certification was upheld by the Third Circuit Court of Appeals. After Judge Randow 
recused himself, the Honorable Rae Swent stayed the case pending the Louisiana 
Supreme Court’s ruling on the constitutionality of Act 589 of 2005 that dealt with 
benefits owed under funeral benefits policies. I submitted an amicus brief in the 
Supreme Court on behalf of Kilpatrick Life Insurance Company in that proceeding. 

The Louisiana Supreme Court’s ruling was favorable to my client as the court held that 
funeral benefits policies of the type at issue in my client’s case clearly and 
unambiguously limited the benefits owed to the dollar amount of coverage identified on 
the face of each policy. Sims v. Mulhearn Funeral Home, Inc., 2007-0054 (La. 

5/22/07), 956 So. 2d 583. 

I was chief counsel of record for Kilpatrick Life Insurance Company, successor to 
Central State Life Insurance Company, and was responsible for all phases of this 
proceeding. 

My co-counsel were Russell L. Potter and Andrew P. Texada who represented Hixson 
Brothers Funeral Home. The address for Mr. Potter is 1000 Windermere Boulevard, 
Alexandria, LA 71303,(318)487-4910. The address for Mr. Texada is 5205 South 
Germain Boulevard, Alexandria, LA 71303, (318) 443-6304. 


27 



82 


Opposing counsel were Robert John Diliberto and Linda S. Harang who represented the 
plaintiffs. The address for Mr. Diliberto is 3636 S-I 10 Service Road, Metairie, LA 
70001, (504) 828-1600. The address for Ms. Harang is 5817 Citrus Boulevard, Suite H, 
Jefferson, LA 70123,(504)734-2486. 

5. Hankamer v. Angelina Hardwood Lumber Co. ', Suit No. 89-58 14-A; 14th Judicial 
District Court; Calcasieu Parish, Louisiana; 1992 - 2002. 

The Hankamers filed a declaratory judgment action claiming that they had retained the 
ownership of minerals on a track they sold to Angelina Hardwood Lumber Company in 
Calcasieu Parish. Angelina Hardwood Lumber Company argued that the Hankamers 
had lost ownership of the minerals through the passage of time because the property 
was divided into separate tracts by the existence of navigable bodies of water the 
bottoms of which were owned by the State of Louisiana. As a result, Angelina argued 
that the Hankamers failed to preserve their right to the minerals by drilling a well on 
each separate tract prior to the end of the ten year period allowed under Louisiana law. 

I was responsible for historical research and locating and interviewing witnesses 
knowledgeable about the property at issue and identifying and working with expert 
witnesses, including geographers, hydrologists and archeologists, to establish that the 
streams crossing the property were remnants of the Sabine River and therefore were 
capable of being used in commerce, i.e., were navigable, at the time Louisiana became a 
state. I took over 30 depositions of lay witnesses and over 1 5 depositions of expert 
witnesses. I also was responsible for researching, drafting and arguing pretrial 
discovery and dispositive motions. On the eve of trial, we negotiated a settlement for 
Angelina whereby my client received a substantial portion of the proceeds in the 
registry of the court, as well as future production. The judge was the Honorable 
Gregory D. Lyon. 

I was chief counsel of record for Angelina Hardwood Lumber Company. My co- 
counsel of record was Larry Feldman, Jr. Mr. Feldman’s address is McGlinchey 
Stafford, PLLC, 601 Poydras Street, 1 2th Floor, New Orleans, LA 70130, (504) 596- 
2887. (Mr. Feldman is my husband.) 

Chief opposing counsel of record were Philip N. Asprodites, who represented the 
plaintiffs, and Robert L. Cabes, who represented Union Oil Co. of California. Mr. 
Asprodites’ address is 300 Catron Street, Suite B, Sante Fe, New Mexico 87501, (505) 
629-4647. Mr. Cabes’ address is 101 La Rue France, Suite 200, Lafayette, LA 70508 
(337) 232-3929. 

6. Miss Universe. Inc. v. Pitts, 714 F. Supp. 209 (W.D. La. 1989); 1989. 

Miss Universe, Inc. filed suit against the defendants alleging violation of trademark and 
trade name statutes and seeking a preliminary injunction against the defendants from 
using the names “Mrs. USA, Mrs. Universe and/or Mrs. [State or Locality} USA.” In 
the early 1 980s, Mr. Pitts began hosting preliminaiy pageants to the Miss Universe 
pageant, with the appropriate licensing agreements. Mr. Pitts ho.sted his first 
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unauthorized pageant when he held the first and only Mrs. Louisiana USA pageant in 
1 988. The court held that Mr. Pitts’ use of the name Mrs. Louisiana USA was an 
infringement of Miss Universe, Inc.’s registered marks. The court granted an 
injunction against the use of the name, finding that its use was likely to create 
confusion and cause irreparable harm and that Miss Universe, Inc. had established that 
it was likely to prevail on the merits at trial. I was responsible for witness 
identification, interviews and preparation for testifying at the trial on the injunction. In 
addition, I participated in research and drafting pre-trial and appeal briefs. The trial 
court judge was the Honorable Thomas Stagg. 

I was co-counsel for Miss Universe, Inc. 

Principal co-counsel was Michael A. Cardoza who also represented Miss Universe, Inc. 
He currently serves as Corporation Counsel of the City of New York and his contact 
information is 100 Church Street, New York, NY 10007, (212) 788-0303. 

Principal opposing counsel was E. Ray Kethley who represented the defendant. His 
contact information is 6121 Line Avenue, Shreveport, LA 71106, (318) 868-1928. 

7. United States v. Regents of the Univ. of Cal. and the Biomedical Research Found, of 

Nw. La., 363 F.3d 398 (5th Cir. 2004); 2001 - 2004. 

The relator filed a qui tarn action on behalf of the United States in the District Court for 
the Northern District of California alleging violation of the False Claims Act. The 
United States Government eventually declined to intervene. After discovery and 
depositions, the court dismissed the action against the Regents of the University of 
California and transferred the claim against my client to Louisiana. The suit ultimately 
was dismissed in Louisiana. On appeal, the Fifth Circuit held that the California court 
and the Louisiana court acted appropriately. The Fifth Circuit found that the Regents 
are an arm of the state and that the False Claims Act does not provide a cause of action 
against state agencies. The Fifth Circuit also found that the Louisiana court did not 
abuse its discretion in dismissing the action filed against the Biomedical Research 
Foundation of Northwest Louisiana because the complaint failed to plead fraud with 
specificity and that the trial court was not obligated to give the relator additional time to 
file amended pleadings. I was responsible for investigation of witnesses and location of 
documents, pre-trial discovery and depositions, and research and drafting of trial and 
appeal memoranda and briefs filed on behalf of my client. I also participated in oral 
argument at the Fifth Circuit. The trial judge was the Honorable Thelton E. Henderson. 
The judges at the Fifth Circuit were the Honorable Emilio M. Garza, the Honorable 
Harold R. DeMoss and the Honorable Joy Clement. 

I was lead counsel for the Biomedical Research Foundation of Northwest Louisiana. 

My co-counsel was Malcolm A. Heinicke who represented the Regents of the 
University of California. His contact information is Munger Tolies & Olsen, 560 
Mission Street, # 27, San Francisco, CA 94105, (415) 512-4000. 
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Principal opposing counsel was Brian Clay Leighton who represented the relator. His 
contact information is 701 Pollasky Avenue, Clovis, CA 93612, (559) 297-6190. 

8. Birdwellv. Jejfery, 486 So. 2d 1094 (La. App. 4th Cir. 1986); 1984 - 1986. 

Mr. Birdwell sued his two sisters and the children of a deceased brother to partition by 
licitation, i.e., sale, property located in Bossier Parish. My client agreed that two lots in 
Bossier City should be partitioned by sale but contested the partition of the 40 acre 
tract, a family homestead, by sale. The trial court found for Mr. Birdwell and held that 
the property could not be divided in kind because there was no road frontage and a 
division in kind would require a servitude of passage on one of the lots, causing an 
inconvenience and a loss in value to the owner of one tract. The Second Circuit Court 
of Appeal reversed the trial court, finding that partition in kind is favored and that Mr. 
Birdwell had failed to establish that the property could not be divided in kind. The 
appellate court found that the map produced by my client’s appraiser showed a dirt road 
traversing the entire tract such that the trial court’s finding that there was no access to 
the property was in error. Furthermore, the appellate court found that there was 
insufficient evidence that improvements and timber on the property made it indivisible 
in kind. I was responsible for all phases of this litigation. The trial court judge 

was the Honorable Cecil P. Campbell, II. The judges at the Second Circuit Court of 
Appeal were the Honorable Fred W. Jones, the Honorable Fred Sexton, and the 
Honorable Charles Lindsay. 

I was sole counsel for one of the defendants, Ms. Middleton. 

Sam A. Smith was counsel for Mr. Birdwell. His contact information is 161 1 Jimmie 
Davis Highway, Bossier City, LA 71 1 12, (318) 742-4713. 

9. In Re: Chinese-Manufactured Drywall Prods. Liab. Lilig . ; MDL No. 2047; United 
States District Court for the Eastern District of Louisiana; 2010 - present. 

On June 15, 2009, the Judicial Panel on Multi District Litigation transferred actions 
filed by homeowners in various United States District Courts to the District Court for 
the Eastern District of Louisiana. At least five omnibus complaints, and numerous 
individual actions, are pending in the MDL with respect to thousands of homes across 
the Southeastern part of the United States. Hundreds of manufacturers, distributors, 
homebuilders and installers have been named as defendants. Active hurricane seasons 
in the Southeast led to a shortage of domestic drywall. Suppliers turned to imported 
Chinese drywall to meet repair and rebuilding needs. Unfortunately, the drywall 
imported from China has been blamed for damage to homes in which it was installed. I 
have been actively involved in the litigation representing State Farm and its insureds 
monitoring discovery, creating and populating our electronic database, drafting cross- 
claims and, where appropriate, motions to dismiss. The Honorable Eldon E. Fallon is 
presiding. 

I am one of two lead attorneys of record from my firm. The other lead attorney is Brent 
B. Barriere, Esq., Phelps Dunbar, L.L.P., 365 Canal Street, Suite 2000, New Orleans, 
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LA 70130, (504) 566-1311. We represent State Farm Ins. Co., as insurer for defendant 
homebuilders in Louisiana, Mississippi and Florida. 

Plaintiffs Liaison Counsel is Russ Herman. The attorney in his office with whom I 
have had the most contact is Leonard Davis. His contact information is Herman, 
Herman, Katz & Collar, 820 O’Keefe Avenue, New Orleans, LA 701 13, (504) 581- 
4892. 

Defendants Liaison Counsel is Kerry Miller. His contact information is Frilot, LLC, 
1100 Poydras Street, Suite 3700, New Orleans, LA 70163, (504) 599-8194. 

Homebuilders and Installers Liaison Counsel is Phillip Wittman. His contact 
information is Stone Pigman Walther Wittman, 546 Carondelet Street, New Orleans, 

LA 70130,(504)581-3200. 

10. Rosemtein v. Eastern Mushroom Mktg. Coop., Inc.; Suit No. 06-00620; United States 
District Court for the Eastern District of Pennsylvania; 2006 - present. 

The plaintiffs are a class of direct purchasers of agaricus mushrooms in a class action 
filed against a mushroom cooperative and the members of the cooperative. The 
plaintiffs allege that the defendants engaged in price fixing and the suppression of 
competition in violation of the antitrust laws of the United States. The trial court 
granted my client’s motion for summary judgment, holding that the mushroom 
cooperative is not entitled to antitrust immunity under the Capper-Volstead law because 
one of its members is not a grower. The case is now on appeal to the United States 
Court of Appeals for the Third Circuit. 1 am responsible for gathering and analyzing 
Associated Grocer’s invoices and other records to establish first-purchaser status and 
damages, for investigation and deposition of certain members of the cooperative, and 
for researching and drafting certain portions of trial and appellate memoranda and 
briefs. The trial court judge is the Honorable Thomas O’Neill, Jr. 

I am one of two lead attorneys of record from my firm. The other lead attorney is Brent 
B. Barriere, Esq., Phelps Dunbar, L.L.P., 365 Canal Street, Suite 2000, New Orleans, 

LA 70130,(504)566-1311. We represent Associated Grocers, Inc., class 
representative, and Robert Grocers. 

Lead co-counsel is Bruce Gerstein, Garwin Gerstein & Fisher, 1501 Broadway, Suite 
1416, New York, NY 10036, (212) 398-0055. 

Principal opposing counsel is William A. Destefano, Buchanan, Ingersoll, Rooney PC, 

50 South 16th Street, Suite 3200, Philadelphia, PA 191 03, (215) 665-3887. 

• 8. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. List 
any client(s) or organization(s) for whom you performed lobbying activities and describe 
the lobbying activities you performed on behalf of such clients) or organizations(s). 
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(Note: As to any facts requested in this question, please omit any information protected 
by the attorney-client privilege.) 

Legal Activities : 

International Paper Divestiture; From 2005 until 2007, 1 represented International Paper 
with respect to mineral issues involved in its divestiture of hundreds of thousands of acres 
of its real property in North America. 

Louisiana District Court Rules: I have served as Chair of the Louisiana Supreme Court’s 
Court Rules Committee since 1997. My work with the Joint Committee from 1997 to 
2002 resulted in a set of statewide trial court rales being drafted and ultimately adopted 
and implemented by the Louisiana Supreme Court. The Louisiana District Court Rules 
were adopted by the Supreme Court and put in practice in 2002. The Committee 
continues to revise and update the District Court Rules and to educate the bench and the 
bar on this important topic. I spend many hours speaking at judicial conferences and 
continuing legal education seminars and meeting with lawyers and judges from all over 
the state to continue to improve the content of the District Court Rules and compliance 
with the Rules. I have invested well over a thousand hours in this project. 

Lobbying Activities : 

Bossier Parish Police Jury (2005 - 2010). My activities included assisting with the 
incorporation of, gaining tax-exempt status for, and construction of a facility for the 
Cyber Innovation Center, a Louisiana non-profit corporation located in Bossier City, 
Louisiana. I assisted Bossier Parish in preparing requests for federal funding for research 
and development activities at the Cyber Innovation Center, work-force training for cyber 
activities at the Center, and requests for funding for transportation projects. 

Caddo Parish Commission (2007-2010). I also assisted Caddo Parish in promoting 
educational opportunities and workforce development for cyber-related activities at 
Barksdale Air Force Base and at the Cyber Innovation Center. In addition, I assisted 
Caddo Parish in preparing requests to Louisiana’s Congressional delegation for funding 
for water projects and transportation projects. 

1 9. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, provide four (4) copies to the committee. 

I have not taught any courses. 

20. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
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customers. Etescribe the arrangements you have made to be compensated in the future 
for any financial or business interest. 

None. 

21 . Outside CommitmeBts During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

I have no plans, commitments, or agreements to pursue outside employment. 

22. Sources of Income : List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items 
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report, 
required by the Ethics in Government Act of 1978, may be substituted here). 

See attached Financial Disclosure Report. 

23. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement. 

24. Potential Conflicts of Interest : 

a. Identify the family members or other persons, parties, categories of litigation, and 
financial arrangements that are likely to present potential conflicts-of-interest 
when you first assume the position to which you have been nominated. Explain 
how you would address any such conflict if it were to arise. 

My husband, Larry Feldman, Jr., is a partner in the law firm of McGHnchey 
Stafford PLLC in New Orleans, Louisiana. If confirmed, I will recuse myself 
from any case in which he appears as an attorney. 

As to all other potential conflicts - including in cases where former clients and 
other attorneys with whom I have had a prior relationship are involved - 1 would 
abide by the Code of Conduct for United Stales Judges and recuse myself and/or 
disclose relationships as appropriate. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

If confirmed, I will carefully review and address any real or potential conflicts in 
accordance with the Code of Conduct for United States Judges and recuse myself 
where necessary and/or disclose relationships as appropriate to the parties. 1 will 
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endeavor at the outset of each case to identify any potential conflict or appearance 
of conflict. I will also seek the advice of colleagues and the Judicial Conference 
as needed in handling such conflict or appearance of conflict. 

25. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. 

Louisiana District Court Rules 


I have chaired the Ix)uisiana Supreme Court’s Court Rules Committee since 1997. My 
work with this Committee fi-om 1 997 to 2002 resulted in a set of statewide trial court 
rules being drafted and ultimately adopted and implemented by the Louisiana Supreme 
Court. As Chair of this Committee, I worked with the Louisiana State Bar Association 
Access to Justice Director Monte Mollere, Louisiana Legal Services Corporations, and 
local pro bono projects to develop a standard In Forma Pauperis affidavit to be used in 
all Louisiana trial courts. I am now working with the Supreme Court’s Pro Se Litigant 
Task Force to ensure that the LouLsiana District Court Rules are accessible to self- 
represented parties, that they are written in the clearest and easiest to understand language 
possible, and that explanations are provided that will be of assistance to self-represented 
parties. Over the last thirteen years I have spent over one thousand hours on the District 
Court Rules. I continue to expend approximately 100 hours a year on this project. 

Post-Katrina Activities 

After the devastation of Hurricanes Katrina and Rita, I assisted in forming the Katrinarila 
Gras Foundation and acquiring 501 (c)(3) tax-exempt status for the organization. The 
Foundation raises funds to assist needy individuals in Louisiana and the Gulf South 
region. I estimate that 1 devoted approximately 30 hours to this activity. 

Domestic Violence Issues 

During the time that I was a Board member and President of the YWCA of Northwest 
Louisiana, the YWCA operated a shelter for battered women and their children. I 
developed a standard form for requesting restraining orders and ensured that local clerks 
of court made the form available to women requesting help. I also served from 1994 
until 1997 on a Domestic Violence Task Force created by the Shreveport Police 
Department. 

Pro Bono Cases 


I am a volunteer for the New Orleans Pro Bono Project. Most significantly, during 2010 
I represented the Community Center of St. Bernard in an eviction proceedirig brought 
against it. I was successful in getting additional time for the Community Center to stay in 
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the premises and securing them the right to remove more of Iheir property from the 
premises. I spent approximately 35 hours on this representation. 

{ have now accepted another assignment from the New Orleans Pro Bono Project, 
representing a homeowner on a fixed income in negotiations with her mortgage company, 
over recent exceissive increases in her escrow obligations. I have just begun this 
representation. 

I also am a volunteer at the Homeless Experience Legal Protection (“HELP”) program to 
assist the homeless at the Ozanam Inn and at the St. Joseph’s/Father Harry Tompson 
Center. Volimteers go to homeless shelters on a monthly basis to assist residents with 
legal problems. 1 estimate that I have devoted approximately ten hours to this activity 
thus far. 

Miscellaneous 


I have participated in various Law Day programs, “ask a lawyer” call-in programs for 
consumers, and judged moot court and other advocacy training programs for high school 
students, I also organized the first annual Easter Party for children in the YWCA’s 
shelter for battered women and children. 

26. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Do not include any contacts with Federal Bureau of 
Investigation personnel concerning your nomination. 

In February 2009, 1 wrote to Senator Mary Landrieu requesting consideration for 
nomination to a seat on the United States District Court for the Eastern District of 
Louisiana. I met with Senator Landrieu in New Orleans during June 2009 to 
discuss my interest in this seat. Senator Landrieu eventually recommended 
another candidate for this position. 

In June 2010, 1 again wrote to Senator Landrieu requesting consideration for a 
nomination to the Eastern District of Ix>uisiana in light of the fact that another 
seat was open on the bench. In July 2010, 1 was interviewed by three 
representatives of Senator Landrieu regarding my background and qualifications. 
In October 2010 I was interviewed by Senator Landrieu in New Orleans. In 
December 2010 1 had a telephone conversation with Senator Landrieu during 
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which she informed me that my name had been submitted to the White House as a 
finalist for one of the open judicial positions in the Eastern District of Louisiana. 

Since February 14, 201 1, 1 have been in contact with pre-nomination officials at 
the Department of Justice. On March 17,201 1, 1 interviewed with attorneys from 
the White House Counsel’s Office and the Department of Justice in Washington, 
DC. On June 7, 201 1, the President submitted my nomination to the Senate. 

There is no judicial selection commission in Louisiana. 

b. Has anyone involved in the process of selecting you as a judicial nominee 

discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, explain fully. 

No. 
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FINANCIAL DISCLOSURE REPORT 

NOMINATION FILING 


Report Required by the Ethics 
in GovernmentAclofl978 
(5US.C.opp.i§ fOi-UI) 


1. Pemn Reporttng (test name, fifst, rakldle «iiiid) 

Morgan, Donna S. 

2. Oturl or OrgMixatien 

U,S. DisUict Court. Eastern District of Louisisna 

3. Onteorilcporl 

6/7/2011 

4. Title (Article t’l jiide^ indioiie active or senior sifltui; 
magitiratejiidges indicate Sill* or pan^umcl 

U.S. DUtrict Judge - Active Siatos 

Sa. Report Type (ctmk appropriate type) 

ftenniMnon, Date 6/1/10) t 

j~~j Iniiial 

& Rc|K)r1ing Period 

1/1/2010 

to 

6/6/2011 

j '1 Amended Report 

7. Chamhers or Office Address 

Phelps Dunbar LLP 

365 CaralSL. Suite 2000 

New Orleans. LA 70130^5534 

8.O0 tbehesbottke btfarniBtion cenlatncd In (tiii Rqjarlandany 
madiftcntiMt pertaining tkereio, it b, fat my opinion, in compliasu 
with appltc^t laws and regutaiions. 


JMfPORTANT NOTES: The instructions aceonq>anyinf this firm must be /atloweiL Complete all parts, 
eheelting the NONE box fir estch part where you have no reponobfelnfimuttioa.Sign on last page. 


I. POSITIONS> (Xeptnlinglndtdttual rutty: Stepp. 9-13 ef/Wnflntiniettout.) 
{ j NONE (hlo reportable positions.) 


POSITION 


1, 

Partner 

Phelps Dunbar L.LP. 

2. 

Director 

New Orleans Auociaiion for Women Attorneys 

3. 

Board of Trustees 

Louisiana State Universily Paul M. Hebert Law Center 

4. 

Fellow and State CO'Choir for 201 1 

American Bar Foundation 

5. 


n. AGREEMENTS. (Reptmli^larilvUnalonijKMpp. N-t6o/flllnglastnterloas.} 
\ i NONE {No reportable agreements.) 
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FINANCIAL DISCLOSURE REPORT 

NomE ^Pen»R Rtpanin^ 

Dale efRtpsr! 

Page 2 of 8 

Moi^an, Dmba S. 

6 / 7/2011 


in. NON-INVESXWENT INCOIVXE. (KepnrthtiiltiillvIAttituiii^eiiseiUepp. ff-U /’/filing Instnieihnz) 

A. Filer's Non-Investment Income 
I ] NONE (No reportable non-investmeni income.) 

(yours, not spoused) 


1.2009 

Phelps Dunbar L.L.P. - salary 

5253,584,00 

2. 2010 

Phelps Dunbar L,L.P. • salary 

S384.S59 0O 

3.2011 

Phelps Dunbar LLP. -salary 

$99,200,00 

4. 


B, Spouse's Non-IliVCStnieDt Income - t/yno ti>tirmarrteJtlueingaitypifrtktai>fllitrep/’Ttingycaf, eomplett thU section. 
(DtiUor ammim nru raiulrtd txeep! Jbr hononnin.) 

I } NONE (No reportable non-investment income.) 

PATE SOURCE AND TVPE 

1.2010 McGlinchey Stafford - salary 


2, 201 1 McQHnchey SlafTord - saJaiy 


3 


4 . 


IV. REIMBURSEMENTS •> niupofiitilou, Uultinl(./<'<ni, enfenolnment. 

Onetuilr* iliotr in/ptH/snaidikpentUni cMilc*/i: see pp. li-Tl nj filing insiruiilma.} 

NONE (No reportable reimbursements.) 

SOURCE PATES LOCATION 


1 . Exempt 




V, GIFTS. (liteMcs Ihftse tn tfuune unJ depenient cMUrtn; tet 29^3 J tifflbtg tm^aedaus.) 

j { NONE (No reportable gifts.) 

SQimCF. DESCRIPTION VALUE 

! . Exempt 

2 . 

3. 


4. 


VI. LIABILITIES. (InchninthmaJspmtutiiiiithiitndtntehlUreii.stepp. S2-33oJfiUiishxiTUeil0KS.) 
[✓3 NONE (No reportable liabilities.) 
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FINANCIAL DISCLOSURE REPORT 

NaiBt of PmM ftc{i«iing 

DMeofReixin 

Page 4 of 8 

Mar^ita, Denna S. 

6/7/201! 


VII. INVESTMENTS and TRUSTS — Income, yffftrf, HwsmKmi (ItKlmks ihim a/spnuse iinil JepenJent chIMren; leepp. 3 f-60uf filing l/tsfriictioHi.} 
f NONE (No reportable income, assets, or transacliwts.) 


A. 

Deacnpiioti of Assets 
(inckni^ mis! assas) 

B. 

Income durinn 
n^ioning period 

C 

Gnst value M end 
itfreponing|«riod 


D. 
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0) 
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buyeT/sdler 
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(Q.W) 
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{/•?) {A4I) 

(ifpnvaie 

IniRSsciion) 


I . Keypoint PedoBl Credit Union Account 

A 

Interest 

L 

T 

EKcmpt 





2. Iberia Bank checking accounts 

A 
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L 

T 
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■ 



■ 
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■ 

t^vidend 

L 

■ 
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A 
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L 

T 
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B 
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L 
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A 
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K 
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B 

B 
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Dividend 

K 
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B 
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B 


Bi 
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H 
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■ 
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1 3. Harbor Internationa! Inv 
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A 
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K 
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K 
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(6. invesco Mid Cap Core Equity 

A 
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K 

T 






1 7. American Funds New Perspective A 
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(See Colsmiw Si wd 04} 
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FINANCIAL DISCLOSURE REPORT 

NAineefPe»Dn Reporting i 

Due of Report 

Page 5 of 8 

Morj'nn, Denns S. 

i 

6/7/20U 


VII. INVESTMENTS and TRUSTS - iHtittns, value, Omnsaegaiis (t/Klmlet Hmse a/ tpoiae ami dtpemlent ctilMrcn; see pp, 3i-60 fiffiUns msfrmions.) 
i I NONE {No reportable income, assets, or transactions.) 


A. 

Odcnpiioo of As$M 
(iectoding Inut »))ei5) 

B. 

tncome dtirioc 
itpoTttRg period 

C 

Gross vaiat at end 
of reponing period 


D, 

Transtclioas during reponing period 



0) (2) 

0) 

(2> 

M) 

(2) (3) (4) 

m 
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A 
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BB 
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T 






24. Franklin Balance Sheet Inveslinenl A 

y 
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T 
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Dividend 

J 

T 






27. Franklin Ftex Cap Growth A 


None 

J 

T 


■ 

y 



2B. Mutual Quasi A 

6 

DividerKi 

3 

T 


■ 

y 



29. Franklin Stnell-Mid Cap Growth A 

y 


S 

T 



y 



30, Wells Fargo Advantage Spec SinCp Val A 

A 

Dividend 

3 

T 






31. Teini^cion Growth A 

A 

Dividend 

S 

T 






32. Fidelity Advisor New insights C 

A 

Dividend 

J 

T 






33. Oppenheimer IXtvcloping Markets Y 


None 

K 

T 






34. Franklin Flex Cap Growth A 


None 

1 

T 







1 . Iwtm CiinCe^ci'. 

<Sm Caitmra Si and D4} 

2. Value Codci 
{SeeCelumMCi vnID}} 

i V»iusMet)»liC<idoi 
(See Column C2) 


A-S),0(»«iteu 
f-t5(^eo!-»oo.ooo 
i-SIS.OMerRtt 
N -RJttOOl - M06.CWI 
T} •s2s.o(e.oei - mo.ooo.mo 

Q •AppTMttl 

U vilua 


e >$1,001 ■ $1,500 
C'Sioo.oot-si.ooo.soe 

K - $54000 
0 >5)04001 • $1,000,000 

R >Cetii$Ut) CiMsOnly) 


$5,000 

Ml •K.OOO.UI - $5, 004000 
(.•5)0.(«>-5IU.(IOO 
PI>5I.O(XkOOt -Sl.OOO.OOO 
N >Mwo tbn ssaooo.ooo 

S>Auoametil 
W 'EtiineteO 


T>-5i.00I. $15,000 E>SIS.00I -iSO.OW) 

H2-MertitamJS.000.000 

M-Jtoo.oot -n5a,o«) 

P2 -«S,COO.OO| . $25,CH».000 
T >Cai2t MaAet 
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FINANCIAL DISCLOSURE REPORT 

Name of Penoi> lUportlng 

DatesfRcpori | 

Page 6 of 8 

Dimn* $. 

6(7/2011 j 


VII. INVESTMENTS and TRUSTS — Iiieome, vnbtt, Ik Me uf sptiHTC itml ilepetuieiit cMtdreH; see pp. }4-SB of flll'ig {nstriicUnm) 

j I NONE (No reportable income, assets, or transactions.) 


A. 

Deschpiion of Assets 
(inchidine ira« assrts) 

B. 

tiiciRne during 
reponing period 

C 

CRUvafcieasend 
of nqioniftE period 


D. 

TtannerioRS Airing repoiiingperieii 



(1) P> 

(» 

m 

(1) 

m (3) (4) 

fS> 

Place “{Xy after eaet asset 

AmcHiiu lypefAg., 

V^c 

VatHC 

Type(e,g-, 

Date Value Gam 

Weniiiy of 

exe»ps from prior disclosure 

Code 1 

Cade2 

Method 

buy. »n. 

mra/ddfyy Code 2 Code 1 

biiyerAeller 


(A-H) ornM.} 

tm j 

Code) 

W-w) 

rokmpttaft) 

(/‘P) (A-H) 

(ifpovaic 

naniadion) 


35. FrMdtlin Smali'Mid Cap Crasvth A 


None 1 

J 

T 






36. Midland Life Univenal Life Policies 

i 

A 

Irdcrest 

K 

T 







1 Gain Ca4w 

(See Catum tnd D4) 
r Vahjs Codes 
(SMCohmiuCI smlD}) 

J. Velne MHltod Coefts 
(SoeCoIunwCJJ 


A -tl.ODOerleii 
F-«3ftOOI>S>(».0(W 
I -{1 5,060 or te» 

H -tSiO.OOt - $506,000 
M >«{, 060.601 ■ $56,000,006 
Q *'AppeeiMi 
U- 4 MkVtR>a 


B-si.aoi.s$,5» 
a •M00.001 • si.ooaooo 
.$50,900 

O'fjOB.OOl- $1,000/1(0 

R 'Cca< (RmI Emk (My) 
V«Olh«f 


C-S2.5at. $5,000 
HI -Sl.dMOOl .$$.000,000 
t>$S1.00l -SICKUMO 
Pt •]). 000.001 • $1.0OO.GOO 
P4-M»re<hin UO.OOO.ODO 
S •■Anaimeni 
W -E*Cb*»wO 


C -$$,001 - SiS.OOO E -$15,001 - $50,000 

KZ -More iSvt SS.OOaOOO 
M-Sl0(l,00| - 5260,006 
« -$5.80A«! - 5»S.(»0.6i» 

T-C»tl. M«i«i 
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FINANCIAL DISCLOSURE REPORT 

Kame at Permi Repotiiig 

Date of BqinrT 

Page 7 of 8 

Morgan, Donna & 


vni. ADDITIONAL INFORMATION OR EXPLANATIONS. 

FINANCIAL DISCLOSURE REPORT 

N*ine«rPers«a Reporting 

Date of Report 

Page 8 of 8 

Morgan, Donna S. 

6/7/2011 


IX. CERTIFICATION. 


I eerlify that aU infumufion gives above (including inrarBiaiion pertaining to my apoase and minor or dependent ehitdrcn, if any) is 
accurate, trve, and complete to the best of my knowledge and betief, and that nay Information not reported was svifbKeld beenuse it met applicable statutory 
provisions pemitfing DOa-dSsclosure. 

I furlher certify that earned income from outside etnploymeai and honorario aad tbc ncceplance of gifts which have been reported are in 
cocnpliance with the provisions of S U.S.C app. $ Sbl cL seq., S U.S.C $ 7353^ and JadicinI CoDfercnce regulations. 



NOTE: ANY rNDIViDUAL WHO KNOWINGLY AND WILFUIXV FALSIFIES OR FAILS TO FILE THIS REPORT MAY BESUBJECTTO aVIL 
AND CRIMINAL SANCTIONS (S UAC app. § 104) 


FILING INSTRUCTIONS 

Mail stgnod original and 3 additional copies to: 

Committee on Financial Disclosure 
Administrative Office of the United Si8t« Courts 
Suite 2*301 

One Columbus Circle, N.E. 

Washington. D.C. 20544 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, cunent financial net worth statement which itemizes in detail ail assets (including bank 
accounts, real estate, securities, trusts, investments, and other Hnancial holdings) all liabilities (including debts, 
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of your 
household. 


ASSETS 

LIABILITIES 

Cash on hand and in banks 

■1 

149 

By 

Notes payable to banks-semred 




U.S. Government securities 




Notes payable to banks-unsccured 




Listed sccurilies ~ see schedule 


897 

164 

Notes payable to relatives 




Unlisted sccurilies 




Notes payable to others 




Accounts and notes receivable: 




Accounts and bills due 


4 

432 

Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable - personal 
residence 


317 

737 

Rea! estate owned - persona! residence 


750 

000 

Chattel mortgages and odicr liens ptw^ble 




Real estate mortgages receivable 




Other debts-itemize: 




Autos and other personal proper^ 


na 

000 





Cash valuc'lifc insurance 


■a 






Other assets itemize; 















■■1 













Total liabilities 


322 

169 





Net Worth 

m 

1^3 

1^ 

Total Assets 

1 

928 

768 

Total liabilities and nei worth 

E 


BBlII 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

No 



On leases or contracts 




Arc you defendant in any suits or legal 
actions? 

No 



Legal Claims 




Have you ever taken bankruptcy? 

No 



Provision for Federal Income Tax 








Other special debt 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 

American Funds Europacific Growth Fund $44,022 

American Funds New Perspective Fund 1 2,355 

American Funds Washington Mutual Inv. Fund 9,348 

American Funds Investment Co. of America 8,93 1 

Artisan Mid Cap Investment Fund 30,872 

BlackRock Global Allocation Fund 22,017 

Cash Money Market - Taxable 239 

Eaton Vance Large-Cap Value Fund 79,505 

Franklin Balance Sheet Investment Fund 1 7,285 

Franklin Equity Income Fund 6 1 ,583 

Franklin Flex Cap Growth Fund 1 0,230 

Franklin Growth Fund 130,459 

Franklin Small-Mid Cap Growth Fund 8,504 

Fidelity Advisor New Insights Fund 8,895 

Fidelity Contrafund 2 1 7,082 

Harbor International Fund 28,589 

Invesco Mid Cap Core Equity Fund 17,279 

Janus Overseas T Fund 25,337 

JHancock3 Small Company Fund 18,314 

Mutual Quest Fund 17,289 

Oppenheimer Developing Markets Fund 1 6,690 

Schwab Small Cap Index Fund 29,761 

T. Rowe Price Equity Income Fund 32,858 

Templeton Foreign Fund 1 9,377 

Templeton Growth Fund 1 3,400 

Wells Fargo Advantage Spec SmCp Value Fund 1 6,943 

Total Listed Securities $897,164 
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AFFIDAVIT 


I, Donna Sue Morgan, do swear that the information provided in 
this statement is, to the best of my knowledge, true and 
accurate . 


(DATE) 




">P// 








Donna Sue Morgan 


1 


X J 

QjP iAaT'^ 

(NOTAR'i 




ffTEPHAMlE VUiAGOMEZ LEMOINE 
NOTARY PUBLIC, ID #88295 
STAIEVraOE lUWSDICnON 
MY COMMISSION IS FOR LIFE 
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Senator Lee. I want to talk to you a little bit about dispositive 
motions in Federal court practice. Tell me what you think the role 
of dispositive motions is. How important a role do those play in the 
litigation process? 

Ms. Morgan. Well, the cases that I’ve ordinarily been involved 
in have been complex litigation where there’s a great deal of mo- 
tion practice, and I think the role is that we know that it’s expen- 
sive for clients to go through protracted litigation, and if cases can 
be decided on the basis of dispositive motions, and appropriately so, 
then that is something that can give the parties certainty and keep 
it from taking years for a dispute to be resolved. 

Senator Lee. Sometimes I have suspected there’s a tendency on 
the part of some judges to say, well, when in doubt, if it’s a difficult 
case and I’m not quite sure that I should grant this dispositive mo- 
tion, maybe I should deny it because that “will allow the plaintiff 
to have her day in court.” Do you agree with that assessment? 

Ms. Morgan. Well, I do respect that people do have a right to 
come into the judicial system and they should be respected and 
made to feel welcome, but I don’t think we can let — that a judge 
can let that factor into whether to grant a dispositive motion if in 
fact it fits the facts and the law dictates that it should be granted. 

Senator Lee. So in other words you could be depriving someone 
else of a right if you do that just for the sake of allowing someone 
to have their day in court. 

Ms. Morgan. That’s right. 

Senator Lee. They’ve had their day once they’ve submitted the 
dispositive motion. Yeah, I think that’s correct. 

Is it your sense that judges will occasionally deny a dispositive 
motion that might be warranted in part on the basis of what some 
might loosely refer to as defensive jurisprudence? In other words, 
it’s easier to deny a summary judgment motion or a motion to dis- 
miss. You don’t — the order or opinion entailed in that usually is a 
lot shorter if it’s a denial than if it’s a grant, and normally it’s not 
going to be subject to an immediate appeal if you deny it. A lot of 
the time the parties will settle if you just deny the motion and 
allow the case to proceed. Have you ever seen that happen? 

Ms. Morgan. Well, I’m not — not personally because I’m not — I 
haven’t been privy to what the judge’s thinking was, usually. 

Senator Lee. Sure. Sure. 

Ms. Morgan. But I know that what my intent would be to not 
have that factor into my decisions, but instead to look at the law 
and the facts and make the decision and assume that the parties 
will take care of the settlement process themselves. 

Senator Lee. Now, you’ve been an advocate throughout your ca- 
reer, and it looks like you’ve zealously and effectively represented 
your clients. Do you feel this would be a difficult transition for you 
at all going from being an advocate for discrete parties to just 
being a judge? Is that something you’ll have any difficulty doing? 

Ms. Morgan. Well, I do recognize that there’s a difference and 
I realize that there’s also going to be a learning curve for me in 
learning how to be a judge. But I realize that there’s no role for 
advocacy on the part of the judge, that the judge has to be impar- 
tial and fair and apply the law to the facts without regard to spe- 
cial consideration or advocacy for one side or the other. 
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Senator Lee. Let’s talk about Federal power for a minute. Can 
you tell me, apart from the discrete facts of United States v. Lopez 
and United States v. Morrison, can you think of any real limits on 
Congress’s power under the Commerce Clause? 

Ms. Morgan. Well, I know that the Supreme Court has clearly 
held that, even though the Commerce Clause is broad, that there 
are limits. I’m not an expert in that area of the law, have read 
some of those cases. 

Senator Lee. What role do you think the courts ought to play in 
making sure that those limits exist and are enforced? 

Ms. Morgan. Well, I know for a District Court Judge what we 
do is look to the U.S. Supreme Court and follow the rulings of that 
court, and also to the Fifth Circuit Court of Appeal. 

Senator Lee. OK. 

And that’s something that you’d be willing to do as a judge, if 
confirmed? Become familiar with those limits, as articulated in 
Lopez and Morrison and the other cases, to figure out where those 
limits are, understanding that the Supreme Court hasn’t addressed 
every conceivable issue out there and so you’ll have to glean some- 
thing from the principles articulated in those cases. 

Ms. Morgan. Absolutely. 

Senator Lee. OK. Thank you. 

Thank you, Mr. Chairman. 

Senator Coons. Thank you. Senator Lee. 

In your 30-year career as a litigator, I note that you spent over 
1,000 pro bono hours rewriting and streamlining procedural rules. 
Tell me something, if you would, about that level of engagement in 
pro bono work. Senator Landrieu referred to it. What were the 
challenges? Why did you undertake this much work? What were 
the benefits for the administration of justice in the State of Lou- 
isiana? 

Ms. Morgan. Well, I started working on the project about 13 
years ago and my first words were, “I can’t chair this project, but 
I’ll help you get it started.” And so 13 years later, it’s been a real 
effort of love. I’ve enjoyed it. What we first did, these are the rules 
that govern the day-to-day operations of the court that have a big 
impact on litigants and the parties. 

First, we gathered all the rules that the different District Courts 
had in Louisiana, and then we tried to fashion rules that would 
work for everyone, and where they wouldn’t work for everyone we 
attached an appendix and said, in this court — at least you know 
where to go to look for it in this court. It took us about 5 years 
to draft. 

In 2002, we went to the Louisiana Supreme Court. They adopted 
and implemented — we call the Louisiana Rules for District Court. 
And so since then my Committee has been involved in educating 
judges and attorneys about it and being the — accepting suggestions 
for changes, either amendments or new rules. And we believe we’ve 
really made a difference in the practice of law in Louisiana. 

Some of the things we added, we got from the Federal rules. For 
example, now before parties file a Motion to Compel they have to 
confer and try to work out their differences, and before they submit 
a judgment to the court it has to be circulated among the parties. 
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Those are the kinds of just everyday, ordinary things that make 
the practice of law better and that the judges have told us reduced 
the burden on them because instead of having to handle a motion 
to compel, the parties work it out among themselves and only in 
extreme circumstances have to go to the court. So I’m proud of the 
work that I did on that committee. I really think it’s made an im- 
provement in the administration of justice. 

Senator Coons. Thank you, Ms. Morgan. I have no further ques- 
tions. 

Senator. 

Senator Lee. I notice you clerked on the Fifth Circuit right out 
of law school. 

Ms. Morgan. Yes. 

Senator Lee. Tell me about that experience. Did you enjoy it? 

Ms. Morgan. Oh, I did. I worked for Hank Politz, who’s from 
Napoleanville, Louisiana, and he’s just a wonderful man and men- 
tor to his clerks and to many young lawyers. And he’s been a role 
model for me. He passed away a few years ago, but he was a won- 
der — it was a wonderful experience, and I think that’s what made 
me, in the beginning, become interested in being a Federal judge. 

Senator Lee. Anything in particular about his judicial philosophy 
that you’d try to emulate on the bench? 

Ms. Morgan. No, just that he was a very fair-minded person 
and, you know, he — he applied the facts to the law, but he also 
never forgot that decisions have an impact. 

Senator Lee. Was he kind to his clerks? 

Ms. Morgan. He was. 

Senator Lee. Good. 

I’ve noticed your practice is overwhelmingly civil, about 95 per- 
cent civil. You’ve handled a few criminal cases. I don’t view that 
as an impediment by any means. Sometimes it can be difficult if 
you’ve had no criminal experience at all, or if somebody is all crimi- 
nal and they haven’t had any civil experience. You feel comfortable 
with your ability to get up to speed quickly on the criminal stand- 
ards? 

Ms. Morgan. I do. I know that the Federal Judicial Center has 
programs to help judges get up to date and up to speed in areas 
of law they’re not familiar with, and I’m looking forward to partici- 
pating in that. I’ve also talked to some of the judges who sit on the 
Eastern District of Louisiana currently who’ve offered to help get 
me up to speed. 

Senator Lee. And it sounds like, within your civil litigation prac- 
tice, it has been fairly diverse. In other words, you haven’t been 
handling just one type of case. I suspect that would help you as 
well in gearing up toward the criminal cases. 

I think that’s all my questions. Thank you very much. 

Ms. Morgan. Thank you. 

Senator Coons. Well, Ms. Morgan, thank you, to you, to Larry, 
to your friends. Thank you for your willingness to serve, for your 
long and dedicated service in the Louisiana Bar. Hopefully we will 
be able to proceed rapidly to consideration of your nomination on 
the floor of the Senate. 

I will keep the — we will keep the record open for a week for any 
members of the Committee who were not able to join us today and 
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who may wish to submit letters or questions in writing to either 
of our witnesses today. 

And with that, this hearing is adjourned. 

[Whereupon, at 3:34 p.m. the hearing was adjourned.] 

[Questions and answers and submissions follow.] 



QUESTIONS AND ANSWERS 

Questions for the Record of Chairman Patrick Leahy 
For Michael E. Horosvitz 

Nominee to be Inspector General for the Department of Justice 
October 26, 2011 

On March 17, 2010, 1 wrote to Inspector General Glenn Fine and asked him to complete a 
number of audits of government surveillance authorized under the USA PATRIOT Act. 
Mr. Fine responded positively on June 15, 2010, and I believe those audits have been 
initiated by the Office of Inspector General. 1 have attached my exchange of letters with 
Mr. Fine. Will you formally commit to complete these audits if you are confirmed to serve 
as Inspector General? 

Answer; If confirmed, I am committed to completing these audits which I understand are 
already underway in the Inspector General’s office. 


##### 
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Senator Chuck Grassley 


Michael Horowitz 

Nominee, Inspector General, United States Department of Justice 
Questions for the Record 


1. Section 552a(b)(9) of the Privacy Act permits the Executive Branch to provide 
information that would otherwise be protected by the Act to Congress or a “committee or 
subcommittee thereof.” Nevertheless, an Office of Legal Counsel (OLC) opinion of 
December 5, 2001, concludes that the Privacy Act prohibits the disclosure of Privacy 
Act-protected information to the ranking minority members. The OLC opinion cites no 
legal authority and does not address contrary authority, such as a Second Circuit Court of 
Appeals case decided a year and a half earlier. That opinion, Devine v. United States, 
held that information sent to a congressman in his official capacity as a member of a 
subcommittee fell “squarely within the ambit of § 552a(b)(9).” [See Devine v. United 
States, 202 F,3d 547, 551 (2nd Cir. 2000).] 

a. What is your view of the persuasiveness of the above OLC opinion? 

Answer: While the OLC opinion is well written and its reasoning is clearly explained, it 
is difficult to provide an independent assessment of its persuasiveness given that 1 have 
not previously studied this issue myself and the Opinion does not provide comprehensive 
citations to the legal authorities supporting the principles enunciated. In order for me to 
reach a conclusion as to the Opinion’s persuasiveness, 1 would need to undertake a 
thorough legal analysis as well as understand the deliberations that led OLC to reach the 
conclusions outlined in its opinion. If 1 am confirmed to be Inspector General, I would 
ask the Office’s General Counsel to undertake that effort and provide me with that 
analysis. 1 believe it is important for the Inspector General to have that independent legal 
analysis before reaching a determination. 

b. How do you resolve the conflict between the OLC opinion and the Second Circuit case? 

Answer: Given that 1 have not previously studied this issue myself, in order for me to 
determine whether there is a conflict to resolve, 1 would need to understand the legal 
authorities considered and relied upon by OLC in reaching its opinion, including whether 
it considered the Devine decision, as well as understand more fully the facts underlying 
the Devine case (particularly since the case involved the DOJ Inspector General). If 
confirmed as Inspector General, 1 would seek the advice of the Office’s General Counsel 
on the nature of the possible conflict and, if there is a conflict, as to how it should be 
resolved. 

c. Since the OLC opinion was written after the Second Circuit case, shouldn’t the case at 
least have been cited and analyzed in the opinion? Does the fact that it ignores relevant legal 
precedent make the OLC opinion less persuasive? Why or why not? 


1 
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Answer: Yes, it would have been helpful for the OLC opinion to have expressly 
addressed the Devine decision. In order to determine, however, whether the OLC 
considered the decision in connection with its opinion, I would need to consult with the 
OLC about the deliberations it undertook before rendering its opinion. If the OLC failed 
to consider a relevant legal decision, it would have an impact on the persuasiveness of its 
opinion because it raises a question about the thoroughness of its decision-making 
process. 

d. Congress is capable of limiting its own access to records depending on the identity of an 
appropriate requestor. It does so in the context of tax return information under Section 6103 
by allowing disclosure to Congress only upon request of the Chairman of the Finance or 
Ways and Means Committees or the staff director of the Joint Tax Committee. Given that no 
such restriction appears in the text of the Privacy Act, why should disclosure be conditioned 
on the identity of the requestor, as as.serted in the OLC opinion? 

Answer: The manner in which Congress drafted one statute may have relevance in 
evaluating its intent in drafting another statute, although that is not necessarily dispositive 
of the legal analysis. I would want to understand more fully the legal authorities that 
were relied upon by the OLC in reaching its opinion in order to determine the strength of 
its conclusion that disclosure should be conditioned on the identity of the requestor. 

e. The Privacy Act does not address the Congressional exemption in terms of the origin of a 
request. It does not even refer to any request from any source. Rather, it simply exempts 
disclosures to a Committee. In other words, the statutory structure conditions the exemption 
on the recipient alone. Given the plain words of the statute, do you agree that so long as the 
disclosure is made to a Committee, that it qualifies for the Congressional exemption? Why 
or why not? 

Answer: The plain language of a statute clearly is an important factor in any legal 
analysis, although it may not necessarily be dispositive of the legal analysis. As noted 
previously, I have not studied this issue previously and would have to undertake 
substantial legal research and analysis before 1 was in a position to render a legal opinion. 
Among other things, I would need to more fully understand the basis for the contrary 
view reached in the OLC opinion. 1 appreciate the importance of this issue and, if 
confirmed, 1 will seek the advice of the Office’s General Counsel as well as others in the 
Office who may have relevant experience before I come to any conclusion. 

2. Section 6(a) of the Inspector General Reform Act of 2008 [P.L. 110-409] reads as 
follows: 

Sec. 6 SEPARATE COUNSEL TO SUPPORT INSPECTORS GENERAL. 

(a) Counsels to Inspectors General of Establishment.— Section 3 of the Inspector 
General Act of 1978 is further amended by adding at the end the following: 


2 
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“(g) Each Inspector General shall, in accordance with applicable law and 
regulations governing the civil service, obtain legal advice from a counsel 
either reporting directly to the Inspector General or another Inspector 
General.” 

a. Given these provisions requiring Inspectors Genera! to seek legal advice from counsel 
independent of the agency, do you believe you would be bound by the above OLC 
opinion even if your own independent General Counsel disagreed? 

Answer: In a situation where an OLC opinion on a matter of importance to the Office 
was determined to be was incorrect by the General Counsel and the General Counsel also 
concluded that* the Office was not bound by the opinion, I would concur in the 
determination assuming 1 agreed with the analysis. 

b. Would your General Counsel be required to abide by the OLC opinion even if there is 
contrary legal authority or if the OLC opinion is unpersuasive? 

Answer; In a matter of importance to the Office, where there is contrary legal authority 
to an OLC opinion or the opinion is unpersuasive, my approach would be to ask the 
General Counsel to provide me with an independent legal analysis on the issue and to 
advise me on whether the Office was bound by the OLC opinion. As noted in response to 
Question 2(a), assuming that I agreed with the analysis, 1 would concur in the 
determination. 

c. If confirmed, how would you respond to a request from the Ranking Minority Member of 
this Committee that information otherwise covered by the Privacy Act be disclo,sed to the 
Committee? Would you provide the information? 

Answer: If confirmed, I would ask the Office’s General Counsel for independent advice 
on this legal question , including the persuasiveness of the OLC opinion, and then 
determine whether the Office was legally authorized to make the disclosure. If it was 
determined that we were legally permitted to provide the information, the Office would 
do so. 

d. Would you rely on the OLC opinion to claim that the Privacy Act prevents you from 
complying? 

Answer: Same answer as to Question 2(c). 

3. In the past, there have been occasions where congress and the IG are running 
investigations concurrently. Sometimes the relationship between the two investigations 
is less than collaborative. I’m aware that in May of 2010, you gave a presentation in 
London, and one of the topics was “How to Respond in the Event of Government 
Inquiries.” It is important that the person who is appointed to serve as IG be willing and 
able to work with Congress in order to create a collaborative environment where fraud 
and fault can be quickly and effectively exposed. 

3 
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a. What did the presentation recommend regarding responding to government inquiries? 

Answer: 1 do not recall the specific discussion or recommendations made during that 
presentation, although I believe that my particular presentation and comments were 
designed to address criminal and/or regulatory investigations, and not Congressional or 
Legislative investigations. 

b. Do you believe that you would be able to fully and effectively work with Congress 
complete investigations more quickly and successfully? 

. Answer: I do, but 1 would take the utmost care to ensure that I did not do anything to 
compromise the Office’s obligation to conduct investigations independently and 
thoroughly, 

c. What experiences have you had that would support your contention that you are 
interested and able to work with the legislative branch to effectively carry out 
investigations? 

Answer: During the course of my investigation into police corruption in the 30* 
Precinct, I worked in a collaborative environment with an independent Commission 
created by the Mayor to conduct public oversight hearings on police corruption in the 
New York City Police Department and to issue a public report. 1 recognized the 
importance of the oversight that the Commission was undertaking, and the need to 
provide the Commission with information during the course of the criminal investigation, 
although 1 took care to do so in a manner that was consistent with my legal obligations 
and that did not negatively impact our ability to successfully conclude the criminal 
investigation. The result was a highly successful criminal investigation and a highly 
successful set of oversight hearings by the Commission. 

4. I’m concerned that you don’t have any experience at all in the Inspector General 
community. As a prosecutor you litigated cases using evidence and information that was 
gathered for you by separate law enforcement agencies. However, as an Inspector 
General, it would be your job to directly supervise audits and investigations. 

a. Because you don’t have any Inspector General experience, how are you qualified to 
supervise compliance with government auditing standards? 

Answer: While I have not served previously as an employee of an Inspector General’s 
office, as a corruption prosecutor in the Southern District of New York, 1 frequently 
worked closely with Inspectors General (including the DOJ Inspector General) and 
Internal Affairs investigators. In many of those matters, I played a critical role in 
overseeing and directing the criminal investigations for many months before any arrests 
were made. Moreover, frequently, the investigations involved working with agents and 
accountants to trace funds and determine how funds were being spent. A significant 
amount of financial analysis was undertaken in those matters. 
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In private practice for the past nine years, much of my work has involved working closely 
with forensic auditors to evaluate the books and records of clients in order to determine 
whether a fraud occurred. Additionally, I work regularly with internal auditors to review 
audit reports, and corporate books and records, for signs of weaknesses in financial 
accounting and controls. As part of that effort, 1 also have been involved in creating audit 
work plans. These experiences have resulted in my speaking on audit issues at 
conferences of the International Institute of Auditors and the Pharmaceutical Internal 
Audit Forum. 

b. What familiarity and/or experience do you have with the Comptroller General’s Yellow 
Book auditing standards? 

Answer: As noted above, I have substantial GAAP accounting experience over the past 
nine years from my work in the private sector, which is a part of the Generally Accepted 
Government Accounting Standards. Additionally, since my nomination, I have worked 
to familiarize myself with other aspects of the Yellow Book standards. 

5. For the past ten years, the Inspector General has identified the grant award process and 
oversight of grant funding as major challenges to preventing fraud, waste, and abuse. Year 
after year, the Inspector General’s audits of grantees point to unallowable and unsupported 
costs, awards to grantees and sub-grantees based upon connections and not merit, failure of 
grantees to comply with grant requirements, failed matching requirements, poor record 
keeping, failure of grantees to achieve program goals, and little or no oversight by the Office 
of Justice Programs (OJP), Office of Violence Against Women (OVW) , and Community 
Oriented Policing Services (COPS) — the three entities overseeing and awarding grants. 
With DOJ awarding billions of dollars a year in grants, any failure in adequately managing 
and monitoring grants could lead to millions of taxpayer dollars lost to fraud, waste, or abuse. 

a. Given the serious financial difficulties facing the Government, do you believe DOJ 
should revamp grant programs at DOJ by consolidating overlapping grant programs to 
ensure that federal funds expended by DOJ are free from duplication and waste? 

Answer: To the extent that overlapping grant programs can be consolidated in a manner 
that eliminates duplication and waste, I believe that they should be. The OIG has made a 
number of important recommendations in its recent reports regarding grant management 
(most recently in March 2011), including avoiding duplication and waste. 1 will be 
committed, if confirmed, to following up on these recommendations and to undertaking 
further reviews, as necessary, to ensure that duplication and waste in the grant process is 
exposed and addressed. 

b. How do you plan to ensure accountability and transparency in the grant making process? 
Answer: If confirmed, I would be committed to continuing the significant audit work 
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that has been performed by the OIG over the past several years on the grant-making 
process, which I believe has contributed to greater accountability and transparency. 1 
also would discuss with the Office’s staff what new and additional steps they believe the 
Office could undertake to ensure greater accountability and transparency. I believe that 
accountability and transparency in the grant making process is important. 

c. Do you have any specific recommendations for reforms? 

Answer: At the present time, I do not have specific recommendations. I believe it is 
important, if confirmed, for me to consult first with the OIG staff before making specific 
recommendations for reforms. I am committed to continuing to have grant management 
as one of the DOJ’s top management challenges, and to consider additional reforms that 
can be made in this area. If confirmed, I intend to have that discussion with the OIG 
staff. 

d. If you are confirmed, will you undertake a top to bottom review of all grant programs at 
DOJ to determine what works, what doesn’t work, and where savings can be achieved? 
If not, why not? 

Answer: I am particularly interested in grant management, how grant programs can be 
more effectively and efficiently managed, and what metrics can be applied to determine 
whether and how the programs are working. Before determining what specific approach 
should be undertaken, 1 would need to consult with the OIG staff and obtain their views 
and recommendations. If confirmed, 1 intend to have that discussion with the OIG staff 

e. Each year the Inspector General audits only a handful of individual grant recipients to 
determine if they are in compliance with program requirements. For example, in the past 
decade the Inspector General has only reviewed twenty-two randomly selected individual 
grant recipients under the Violence Against Women Act (VAWA). However, twenty-one 
of those random audits uncovered some sort of fraud, waste, or abuse of the VAWA 
program grants. Will you commit to increasing the number of individual grantees audited 
annually? If so, how many additional audits wilt you undertake? If not, why not? 

Answer: 1 believe the OIG should consider increasing the number of annual audits it 
conducts of grant recipients. 1 also believe it is important, however, before reaching a 
determination on this issue that I consult with the OIG staff and obtain their views and 
recommendations. If confirmed, 1 intend to have that discussion with the OIG staff. 
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Senator Chuck Grassley 
Michael Horowitz 

Nominee, Inspector General, United States Department of Justice 
Follow-up Questions for the Record 

(1) In partial response to my previous question 1(a), you stated that “the OLC opinion is well 
written and its reasoning is clearly explained...” Why do you think that the page-and-a-half 
“legal opinion” with no citation to legal authority is “well written?” 

Answer: My comment that the opinion was “well written” was a stylistic reference. As I 
noted in my response, it would have been helpful for the opinion to have included 
comprehensive legal citations. 

(2) What portion of the OLC opinion of December 5, 200 1 , in your view, clearly explains the 
statutory basis for distinguishing between disclosures in response to a certain requestor and 
disclosure to a Committee for purposes of the Congressional exemption? 

Answer: The opinion first cites to the exception in the Privacy Act which authorizes 
disclosure “to either House of Congress, or, to the extent of a matter within its jurisdiction, 
any committee or subcommittee thereof , . . It then goes on to state, without citation, that 
“each House of Congress exercises its investigative and oversight authority through 
delegations of authority to its committees, which act either through requests by the 
committee chairman, speaking on behalf of the committee, or through some other action by 
the committee itself As a general matter, ranking minority members are not authorized to 
make committee requests, act as the official recipient of information for a committee, or 
otherwise act on behalf of a committee.” The opinion finally notes, again without citation, 
that “[t]he disclosure still cannot be viewed as being made to the committee unless the 
disclosure has been authorized by the committee or its chairman.” Thus, in my view, while 
the opinion’s reasoning is clearly explained, it is not accompanied by legal citations. 

(3) In response to my previous question 2(a), you stated that “In a situation where an OLC 
opinion on a matter of importance to the Office was determined to be incorrect by the 
General Counsel and the General Counsel also concluded that the Office was not bound by 
the opinion, I would concur in the determination assuming 1 agreed with the analysis.” 

a. What would you do if you disagreed with the General Counsel’s opinion? 

Answer: As the head of the Office, the Inspector General is obligated to make the 
final decision for the Office, Accordingly, if confirmed, 1 would make the decision 
that 1 personally believed was the correct decision. 
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b. What would you do if you were unsure of the correct legal analysis? 

Answer: If I was still uncertain about the correct legal analysis after receiving the 
General Counsel’s opinion, 1 would ask to have conducted whatever additional legal 
analysis was necessary in order to give me sufficient comfort to reach the legally- 
correct decision. 

(4) Does your reference to “a matter of importance to the Office” mean that you would generally 
defer to OLC opinions rather than rely on your own counsel’s independent legal analysis? 

Answer: No, it does not. 

(5) Would you consider the interpretation of the Privacy Act exemption in the context of a 
disclosure to the Committee upon request of the Ranking Minority Member “a matter of 
importance to the Office?” 

Answer: Yes, 1 would. 

(6) Although other Offices of Inspector General have disclosed Privacy Act information to 
Committees under the exemption at the request of the Ranking Member, the Justice 
Department’s OIG has generally followed the OLC opinion’s analysis in the past. What 
weight would you give to the Office’s previous practice? 

Answer: It would be one factor to consider, although, if confirmed, I would want to 
understand what the basis was for the Office’s past practice. 

(7) In light of Devine and given the likelihood of requests for disclosure to the Committee (in 
contradistinction to requests for disclosure only to the Ranking Member), this issue will 
almost certainly recur with some frequency. Will you wait until the issue next arises or will 
you commit to re-evaluating this issue immediately, if confirmed? 

Answer: If confirmed, 1 intend to ask the Office’s General Counsel to promptly review this 
issue and to provide me with a legal analysis so that the Office can be prepared to respond if 
and when the issue arises. 

(8) In the event that you decide to follow the OLC opinion and the previous practice of the 
Justice Department OIG despite the plain language of the statute and the contrary legal 
authority in Devine, will you commit to assist in developing draft legislative language that 
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would provide enough additional clarity to the exemption that you would respond fully to 
future requests from the Ranking Members? 

knswer; If confirmed, I would be prepared to have the Office provide that legislative 
irafting assistance as it related to requests made to the Office. 
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Senator Chuck Grassley 
Michael Horowitz 

Nominee, Inspector General, United States Department of Justice 
Additional Follow-up Questions for the Record 


(I) In follow-up question # 2, 1 asked you to identify the portion of the OLC opinion that you 
believe clearly explains the statutory basis for distinguishing between disclosures in response 
to a certain requestor and disclosures to a Committee for purposes of the Congressional 
exemption to the Privacy Act. Your answer quoted a portion of the opinion that makes 
unsupported as.sertions about how Congress “exercises its investigative and oversight 
authority” under the Constitution. However, that is unrelated to any statutory basis in the 
Privacy Act for conditioning the exemption upon receipt of request from a particular source. 

a. The statute conditions the exemption merely on the identity of the recipient (a 
Committee) without reference to a requirement for any request from any source. 
Accordingly, do you agree that the reasoning in the OLC opinion identifies no basis 
in the statute for conditioning an exempt disclosure upon a particular type of request? 

Answer: The OLC opinion cites only to the Privacy Act generally and to the 
language of the congressional-disclosure exception in particular, 1 agree that the 
OLC opinion does not further identify a statutory basis for its conclusion. 

b. If not, which portion of the opinion identifies the statutory language requiring a 
Committee request in order for a disclosure to the Committee be exempt? 

Answer: See answer to Question 1(a). 
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Responses of Susie Morgan 

Nominee to be United States District Judge for the Eastern District of Louisiana 
to the Written Questions of Senator Chuck Grassiey 

1 . In your hearing you were asked to describe your judicial philosophy. You 

responded by describing the role of the Judge, but didn’t really give any insight as to 
your judicial philosophy. Would you please describe your judicial philosophy? 

Response: My judicial philosophy is that district court Judges must demonstrate a respect 
for the rule of law and an understanding of the limited role of judges in our constitutional 
system. Federal courts are courts of limited jurisdiction. As a result, judges should 
decide only cases or controversies that are properly before their courts and those cases 
should be decided as narrowly as possible based on the law at issue and the decisions of 
the United States Supreme Court and Fifth Circuit Court of Appeals. Judges must decide 
all cases fairly and impartially without regard for the judge’s personal views or opinions. 

2. You have been very active in politics. Over the course of your career, you have 
volunteered time and donated money to many Democratic candidates. There is 
certainly nothing wrong with that. But, your political history may concern future 
litigants, should you be confirmed. 

a. Do you think your political activity and contributions would be of concern to 
any litigant who might appear before you, if confirmed? If so, how would 
you respond to any concerns that might be raised? 

Response: I have never been employed by a political party or a particular 
candidate, and I have never had a management role in any campaign. My 
participation has been in a minor volunteer role, as my primary focus has always 
been on the full-time practice of law and my family responsibilities. 1 do not 
think that my previous activities or contributions will be of concern to any litigant 
who appears before me. If I am confirmed as a federal district judge, I will not be 
involved in any political activities and 1 will base my decisions only on the facts 
and the law without regard to pcr.sonal opinion. 

b. Public records indicate you made campaign contributions during the time 
you were requesting consideration for nomination as a United States District 
Judge. Do you think that such contributions generally raise an issue of an 
appearance of impropriety or reduce public confidence in the integrity and 
impartiaiity of the judiciary? 

Response: 1 knew and supported Senator Landrieu for many years before 1 
requested consideration for nomination. Under these circumstances, I do not 
think that my contribution to her would create an appearance of impropriety or 
would reduce public confidence in the judiciary. 
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c. Can you assure this Committee that, if confirmed, your decisions will remain 
grounded in the precedent and the text of the law rather than any underlying 
political ideology or motivation? 

Response; Yes, 

3. What assurances or evidence can you give the Committee and future litigants that 
you will put aside any personal views and be fair to all who appear before you, if 
confirmed? 

Response: I strongly believe that equal justice under the law is the cornerstone of our 
legal system and that the judge’s personal views have no place in the decision-making 
process. Over the course of my career, through my paid legal work, my pro bono cases 
and my other volunteer work, I have demonstrated a commitment to treat all persons 
equally, with respect and dignity, and without regard to their political beliefs or personal 
status. I believe that 1 have the reputation in the legal community of being a polite and 
courteous person who treats opposing parties and counsel fairly and with respect. If 
confirmed, I will decide cases on an impartial basis based only on the facts and the law 
without regard to my personal views or opinions. 1 will remain open-minded and 
impartial throughout any cases assigned to me. 

4. You have worked as a lobbyist, seeking earmarks for municipal projects. Will this 
present any type of conflict of interest for you? 

Response: J worked as a lobbyist for the governing bodies of Caddo Parish and Bossier 
Parish, Louisiana. In that capacity, 1 worked with the bipartisan Louisiana Congressional 
delegation to help these parishes seek funding for economic development projects. I also 
assisted with efforts in support of Barksdale Air Force Base, which is located in Bossier 
Parish. 1 have done no lobbying for cither parish recently and 1 have no continuing 
professional relationship with either of them. Both parishes arc located within the 
jurisdiction of the United States District Court for the Western District of Louisiana, and 
the seat for which 1 have been nominated is in the Eastern District of Louisiana, I do not 
believe that my work for these parishes will present any conflict of interest if I am 
confirmed, 

5. During your hearing, you indicated you have talked to some of the judges who sit on 
the Eastern District of Louisiana currently who have “offered to help get me up to 
speed.” What has been the general nature of those conversations? Did any of the 
conversations relate to your nomination hearing or the confirmation process? If so, 
please describe in detail. 

Response; I saw two of the current judges at separate social and/or bar association 
events. 1 mentioned to both of them that 1 had done some criminal cases while 1 lived in 
Shreveport, Louisiana but that the majority of my work has been in civil litigation. Each 
of them offered to assist me, if I am confirmed, by inviting me to observe criminal 
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proceedings in their courtrooms. These brief conversations did not relate to my 
nomination hearing or the confirmation process. 

6. What is the most important attribute of a judge, and do you possess it? 

Response: I believe that a judge must possess many attributes, including intellectual 
capacity, promptness, decisiveness, patience and respect for others. I believe the most 
important attribute of a judge is impartiality in his or her findings of fact and application 
of the law. I believe that I possess these characteristics. 

7. Please explain your view of the appropriate temperament of a judge. What 
elements of judicial temperament do you consider the most important, and do you 
meet that standard? 

Response: 1 believe that a good judicial temperament is one showing respect for others, 
patience, and humility. A judge must lead by example in the courtroom by demonstrating 
that all parties who come before the court will be treated fairly and with dignity and 
respect. I believe that I meet this standard. 

8. In general. Supreme Court precedents are binding on all lower federal courts and 
Circuit Court precedents are binding on the district courts within the particular 
circuit. Arc you committed to following the precedents of higher courts faithfully 
and giving them full force and effect, even if you personally disagree with such 
precedents? 

Response; Yes. If confirmed, I will follow the precedents of the United States Supreme 
Court and the United States Court of Appeals for the Fifth Circuit, regardless of my 
personal opinions. 

9. At times, judges are faced with cases of first impression. If there were no controlling 
precedent that dispositively concluded an issue with which you were presented, to 
what sources would you turn for persuasive authority? What principles will guide 
you, or what methods will you employ, in deciding cases of first impression? 

Response: If I am confirmed and 1 am faced with a case of first impression, 1 will start by 
considering the plain language of the statute or other legal provision at issue. I will also 
look to controlling precedent of the United States Supreme Court and the United States 
Court of Appeals for the Fifth Circuit. If there are no cases on point, 1 will look to 
decisions on analogous issues from the federal and state courts for persuasive authority. 

10. What would you do if you believed the Supreme Court or the Court of Appeals had 
seriously erred in rendering a decision? Would you apply that decision or would 
you use your own judgment of the merits, or your best judgment of the merits? 

Response: If confirmed as a district court judge, 1 will faithfully adhere to the precedent 
established by the Supreme Court and the Fifth Circuit Court of Appeals without regard 
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for my own judgment or views of the precedent. It is never appropriate for the district 
court Judge to substitute his or her own judgment for binding precedent. 

11. Under what circumstances do you believe it appropriate for a federal court to 
declare a statute enacted by Congress unconstitutional? 

Response: I believe that it is appropriate for a federal court to declare a statute enacted 
by Congress unconstitutional only if Congress has exceeded its constitutional authority or 
enacted a statute inconsistent with a provision of the Constitution. In making this 
decision, 1 would be guided by the Supreme Court’s interpretation of the Constitutional 
provision and all applicable decisions of the Supreme Court and the Fifth Circuit Court of 
Appeals. 

12. As you know, the federal courts are facing enormous pressures as their caseload 
mounts. If confirmed, how do you intend to manage your caseload? 

Response: The Eastern District of Louisiana has established case management tools to 
assist in the efficient handling of cases and early resolution of disputes where possible. If 
confirmed, 1 will manage my caseload by using those case management tools to establish 
and enforce clear deadlines for pretrial discovery and motion practice. I will work 
closely with the magistrate judges for the Eastern District of Louisiana to ensure that all 
deadlines are being met and to intervene if they are not. I will rule expeditiously on 
matters before my court being always mindful of the cost and inconvenience of 
protracted litigation to the parties. 

13. Do you believe that judges have a role in controlling the pace and conduct of 
litigation and, if confirmed, what specific steps would you take to control your 
docket? 

Response: Yes, based on my experience as a litigator, I am aware that judges have an 
important role in controlling the pace and conduct of litigation. I will use those 
techniques outlined in answer to Question 12 above to facilitate the efficient and prompt 
resolution of cases. If confirmed, 1 will strive to hear and decide those matters before me 
in an expeditious manner, I will treat all litigants and attorneys with respect and require 
that others do the same to ensure that the conduct of the litigation remains professional. 

14. Please describe with particularity the process by which these questions were 
answered. 

Response: I received the questions on Wednesday, October 26, 201 1 . I drafted 
responses to the questions on Thursday, October 27,2011. I discussed my responses 
with an official from the Department of Justice, after which I finalized my responses. I 
then forwarded my responses to the Department of Justice for submission to the Senate 
Judiciary Committee. 

15. Do these answers reflect your true and personal views? 

Response: Yes. 
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SUBMISSIONS FOR THE RECORD 




Defending Liberty 
Pursuing justice 


I'/ttisf la: 

Benjamin H. Hill, lil, F-'u}. 

Hili Ward Henderson 

!0i t. Kennedy Blvd.. Suilc 3700 

Tampa. Florida 33602 

Tel: (813) 227-8420 

Fax: (813)221-2900 

Email: bhill'tfhxvhluw.com 


AMERICAN BAR ASSOCIATION 


Standing Committee on 
the Federai judiciary 

740 Fifleenih Street, N'W 
Washington, DC 2000'>-1022 
farsimiit*; (202) f>62-!7(>2 


VIA EMAIL AND FIRST CI^SS MAIL 





June 8, 2011 


Ilie Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Re: Nomination of Donna Sue "Susie" Morgan 

To the United States District Court 
for the Eastern District of Louisiana 
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Deat Chairman i.eahy: 

TTie ABA Standing f^ommittcc on the Federal judiciary has completed its 
evaluation of die professional cjualtfications of Donna Sue "Susie" Morgan who has been 
nominated for a position on the United States District Court for the Kastem District of 
Louisiana. As a result of our investigation, the Committee is of the unanimous opinion 
that Ms. Morgan is "Qualified" for the position. 

A copy of this letter ha.s been provided to Donna Sue "Susie" Morgan. 



Benjamin H. Hill, III 
Chair 
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cc: Donna Sue "Susie" Morgan 

'iTte Honorable Robert !•'. Bauer 
Michael Zubrensky, F-SCj- (vja email) 

ABA Standing Committee on the Federal judiciary (via email) 
Denise A. Cardman, Cstj. (via email) 
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June 8, 201 1 
Page 2 

This letter was sent to the following members of the Committee on the Judiciary, United 
States Senate, 224 Dirksen Senate Office Building, Washington, D.C. 20510-6275 on June 
8 , 2011 . 

Majority: Hon. Patrick J. Leahy, Chairman 

Hon Herbert Kohl 
Hon. Dianne Feinstein 
Hon. Charles E. Schumer 
Hon. Richard J. Durbin 
Hon. Sheldon Whitehouse 
Hon. Amy Klobuchar 
Hon. Al Franken 
Hon. Christopher Coons 
Hon. Richard Blumentha! 


Minority: 

Hon., Charles E. Grassley, Ranking Member 

Hon. Oirin G. Hatch 

Hon. Jeff Sessions 

Hon. Jon Kyi 

Hon. Lindsey O. Graham 

Hon. John Comyn 

Hon. Mike Lee 

Hon. Tom Cobum 
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Covington & 


!20t PENNSYLVANIA AVENUE NW 
WASHINGTON. DC 3000A-3401 
TEL 203 662.6000 
FAX 303.683 6391 
WWW COV COM 


Honorable Patrick Leahy 
437 Russell Senate Bldg 
United States Senate 
Washington, DC 205 1 0 

Honorable Charles Grassley 
1 35 Hart Senate Office Building 
Washington, DC 205 1 0 

Dear Mr. Chairman and Senator Grassley: 

I write in strong support of the nomination of Michael Horowitz for the position of 
Inspector General for the Department of Justice. 

When I assumed the position of Assistant Attorney General for the Criminal Division of 
the U.S. Department of Justice in June 2001, 1 retained Michael Horowitz as my Chief of Staff, 
continuing from his prior service under my predecessor. I worked closely with Michael for 
approximately a year and have since dealt with him both professionally and as a social friend. 

Michael Horowitz is an outstanding attorney and public servant. He has broad 
experience as a line prosecutor and held a position of responsibility at Main Justice. Michael’s 
broad prosecutorial experience prepares him well for the complex investigative challenges that 
face the Inspector General. His integrity is beyond approach. Having worked with Inspectors 
General, 1 have no doubt that he would be an outstanding Inspector General, vigorous but fair 
and with excellent judgment. Michael served in both Democratic and Republican 
administrations and demonstrated his absolute impartiality and independence during that service. 

1 strongly endorse his nomination and would be happy to answer any questions you may 

have. 


Burling llp 


MICHAEL CHERTOFF 
I6L 202.662.5060 
FAX 203 778.3060 
MCMEHTOFF @ COV COM 


October 5,2011 


BEIJING 
BRUSSELS 
LONDON 
NEW YORK 
SAN DIEGO 
SAN ERANCISCO 
SILICON VALLEY 
WASHMCTON 


Respectfully yours. 



Michael Chertoff 


MC:ams 
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JOHN G. DAVIES 

ISITED STATES DISTRICT JUDGE (RET.) 

POST OFFICE BOX 5310 
5 SANTA BARBARA 

CALIFORNIA 93150 

‘■-.T 


o October 4, 2011 


Senator Patrick J. Leahy 
Chairman, Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington D.C. 20510 

Senator Charles Grassley 
Ranking Member, Committee on the Judiciary 
135 Hart Senate Office Building 
Washington, D.C. 205 1 0 

Re: Michael E. Horowitz 
Dear Senator Leahy and Senator Grassley: 

I write this letter to each of you to state my unreserved support of Michael E. 
Horowitz for the office of Inspector General of the U.S. Department of Justice. I 
respectfully urge you to look favorably upon this nomination. A better, more qualified 
and totally suitable candidate for the office would be difficult to find. 

In 1986 I was appointed to the bench of the United States District Court for the 
Central District of California. I had the good fortune of choosing Mr. Horowitz for a law 
clerk’s position for the year of September 1987 to September 1988. He stood out among 
the approximately one hundred highly qualified candidates. 

Your Committee’s investigation has undoubtedly disclosed Michael’s stellar 
accomplishments, first as a student at Brandies University and at Harvard Law School, 
and then throughout his legal career. Although I am familiar with his success in the 
private sector, and with his services and contributions to government agencies, I shall not 
address them here, but instead will comment upon his personal qualities. 

The relationship between a U.S. District Court judge and his or her law clerks is a 
close one. The clerks’ responsibilities are demanding, the hours are long, and quality of 
the work product is expected to be of the highest caliber. These elements foster a judge’s 
reliance upon the clerks and the development of a healthy and lasting relationship. It is 
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Senators Leahy and Grassley 
Re: Miehael Horowitz 
Page 2 

from this vantage 1 have observed and assessed Michael’s personal and professional 
qualities. He and I have maintained contact since the termination of his clerkship, and 1 
am familiar vsdth the details of his legal and government-related career. I say with 
certainty that he meets the highest standards you seek in the nominee for this high office. 
He is a greatly-talented lawyer with broad experience. 1 know nothing that would 
dissuade me from my opinion that he possesses, and is guided by, the strictest ethical 
standards, and that he so conducts himself both professionally and personally. He is 
honest, intellectually and otherwise. He is diligent. He is stable. He is calm and even 
tempered. He is loyal. He is strong and can defend a position taken by him but not be 
antagonistic. He possesses a fine sense of fairness and common sense. He is a natural 
leader. Complex issues and difficult challenges neither intimidate nor deter him. 

I surmise that the Inspector General of the U.S. Department of Justice administers 
and supervises a staff of investigators, attorneys, office personnel and others, and that 
among the duties is the oversight of the Department. Michael is, as I say above, a leader. 

I am confident he will be an exemplary representative of the office, and will lead it well. 
He has the ability to get along with all people, and harbors no ethnic, religious or social 
biases. Additionally he writes clearly and thoroughly. His legal writing has always been 
top quality. Undoubtedly the responsibilities of the office require the preparation of 
written reports, and perhaps testimony before the Congress. In both respects his 
performance will be superb. 

I have described Michael as I know him. Letters of reference are at times puffing 
and overblown. But I assure you in this letter I have exaggerated nothing. Michael is a 
splendid person, and by virtue of his superior intellect, experience, abilities and 
temperament he is perfectly suited for the position of Inspector General of the U.S 
Department of Justice. 

I thank each of you for your attention to and consideration of my comments. 
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RESOURCE 

CENTER 


October 12, 201 1 

The Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Re: Confirmation of Michael E. Horowitz, US Department of Justice Nominee 

Dear Chairman Leahy: 

On behalf of the Ethics Resource Center, it is our great pleasure to support the confirmation 
of Michael E. Horowitz to serve as Inspector General of the US Department of Justice. 

The Ethics Resource Center (ERC) is America’s oldest nonprofit organization dedicated 
to independent research and the advancement of high ethical standards and practices in 
public and private institutions. Since 1922, ERC’s expertise has informed the public 
dialogue on ethics and ethical behavior. ERC researchers analyze current and emerging 
issues, producing new ideas and benchmarks that matter for the public trust. 

Michael has faithfully served as a member of the ERC Board of Directors since May of 
2009. Michael has brought to our board a deep knowledge of the federal enforcement 
system and substantial experience in establishing internal controls to ensure compliance 
within organizations. We believe his experience will be invaluable to the Department of 
Justice, particularly as he works to ensure high standards of ethical conduct are observed 
within the agency. Additionally, we have found Michael to be an individual committed 
to personal and professional integrity. 

It is our view that Michael will bring independence, experience and a commitment to 
ethics to the position of Inspector General at the US Department of Justice. He will be 
deeply committed to upholding the public trust in our government, and we therefore 
highly recommend his confirmation without delay. 



2345 Crystal Drive, Suite 201, Arlington, VA 22202 

(703) 647-2185 j Fax (703) 647-2180 [ ethics@ethics.org j www.ethics.org 
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October 10, 2011 


The Honorable Patrick J. Leahy 
ChairmEin 

United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

The Honorable Charles E. Grassley 
Ranking Member 

United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 


Re: Nomination of Michael Horowitz 
Dear Chairman Leahy and Ranking Member Grassley: 

I am writing this letter in support of Michael Horowitz’s nomination to 
become the Inspector General of the Department of Justice. 

I was the Inspector General of the Department of Justice from 2000 to 
2011. Based on my experience and my knowledge of Mr. Horowitz’s character 
and qualifications, I believe Michael has all the qualities, both professional and 
personal, to be an outstanding Inspector General. 

Mr. Horowitz worked in the Department of Justice in various capacities 
and performed admirably in those roles. As an Assistant United States 
Attorney and Chief of Staff in the Criminal Division, he developed a deep 
knowledge of the Department’s operations, which will help him immeasurably 
in the role of Inspector General. His work on the Sentencing Commission also 
will be useful when overseeing Office of the Inspector General (OIG) law 
enforcement operations. 
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The Honorable Patrick J. Leahy 
The Honorable Charles E. Grassley 
October 10, 2011 
Page 2 


Michael has also had a distinguished career in private practice and a 
stellar academic background. 

Most important, Michael has the independence and tenacity to become a 
superb Inspector General. I believe he will not shy away from hard challenges 
or making tough judgments in the role of Inspector General, even when his 
decisions may be controversial or unpopular. Michael also has the strong 
interpersonal and management skills to successfully lead a large organization 
such as the OIG. 


Knowing how difficult the job is, I believe it is essentia] for someone with 
outstanding qualities to fill the position. Michael is such a person, and I give 
him my unreserved recommendation. 

Please let me know if you have any questions. 


Sincerely, 




Glenn A. Fine 
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Powerful Intelligence. 
Smarter Decisions. 


October 14, 2011 


The Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

The Honorable Charles E. Grassley 
Ranking Member, Committee on the Judiciary 
135 Hart Senate Office Building 
Washington, DC 20510 


Dear Senator Leahy and Senator Grassley: 

I am pleased and honored to endorse the nomination of Michael E. Horowitz for the position of 
Inspector General of the Department of Justice. I have known Michael for more than twenty 
years and I am confident that Michael is extremely well qualified for this critical and sensitive 
position. He possesses the experience, the temperament and, most of all, the independence 
and integrity required to uphold the high ethical standards required to fulfill the mission of the 
Justice Department's Office of Inspector General. 

During a law enforcement career of more than 25 years, 1 served as the Inspector General for 
the New York City Department of Environmental Protection (1985-90), First Deputy Inspector 
General for the New York City School Construction Authority (1990-1993) and Deputy 
Commissioner of Investigation for the New York City Department of Investigation (1994-1998). 
As Deputy Commissioner, I was responsible for managing the City's entire Inspector General 
Program, From 1983 through 1993, 1 also had the honor to serve as a Special Assistant United 
States Attorney in the Southern District of New York in the Public Corruption Unit. It was in this 
capacity that I first met Michael when he joined the Unit in 1991. After I became Deputy 
Commissioner of Investigation in 1994, 1 had regular occasion to work with Michael on major 
public corruption investigations and prosecutions in which the Department of Investigation had 
a role. 

During this period, Michael made significant contributions to a series of bribery and fraud cases 
involving corruption affecting vital programs of the City of New York. He displayed an admirable 
tenacity in pursuing these investigations matched with a high regard for the integrity of the 
process at every stage. He also demonstrated that he is a warm and decent person and 
someone with whom I was proud to work. In the Office of the United States Attorney for the 
Southern District Attorney, which is noted for the outstanding caliber of its attorneys, Michael 
was a standout, a status he has maintained during almost a decade of private practice. 

RDC Risk Conv.jltincj 3'^ 

125 rcirt. Aven.je Sl 
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While Michael has a breadth of experience as a lawyer, I believe his experience in the Public 
Corruption Unit in Manhattan makes him particularly well qualified to be the Inspector General 
for the Justice Department. Throughout his career, Michael has demonstrated an ability to 
successfully manage difficult cases and challenges without compromising either his personal 
integrity or that of his office or client. 

As a longtime friend and former colleague of Michael and someone who cares deeply about the 
integrity and reputation of the Justice Department, I applaud the nomination of Michael 
Horowitz and believe that President Obama could not have selected someone with better 
credentials, a deeper commitment to integrity or a more compelling vision of what is required to 
fulfill the mission of the Office of Inspector General. 

I wholeheartedly support his nomination. 


Sincerely, 

Kevin J. Ford 

Managing Director 
RDC Risk Consulting Services LLC 
Office: +1 (212) 880-3493 
Mobile; +1 (917) 817-4930 
Email: kford@.RDC.com 


ROC. R:'sk Convjif-rig Sef'-icei UC 
?Ofi Avenue, Suite 3^0 
New York, NY ]Oj:? USA 
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The City of New York 
Department of Investigation 

ROSE GILL HEARN 
COMMISSIONER 


October 24, 2011 


Honorable Patrick J. Leahy 
United States Senator 
Chairman, Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Honorable Charles E. Grassley 
United States Senator 

Ranking Member, Committee on the Judiciary 
135 Senate Office Building 
Washington, DC 20510 

Dear Senators Leahy and Grassley, 

I write in connection with the appointment of Michael E, Horowitz, candidate for the 
position of Inspector General (“IG”) for the United States Department of Justice (“DOJ"), By 
way of introduction, I am the Commissioner of the Department of Investigation (“DOI”) for the 
City of New York, having been appointed to that position by Mayor Michael R. Bloomberg in 
2002. As DOI Commissioner, I am in essence the Inspector General for the City of New York. 
With approximately 400 employees, my Department serves as an external oversight agency 
with jurisdictional purview over New York City’s 45 agencies, the 350,000 City employees, and 
all vendors doing business with the City, Prior to my appointment as DOI Commissioner, I was 
an Assistant United States Attorney in the United States Attorney’s Office for the Southern 
District of New York (“SDNY") from 1991 through 2002, where I served as Deputy Chief of the 
Criminal Division for the last four years of my service in that office. 

I have known Michael Horowitz since 1991, which is when we both became Assistant 
U.S. Attorneys in the SDNY. Thus, both because I have worked with Michael and because I 
have some experience at what a sizeable IG position involves, I believe I can provide you with 
some insights about Michael’s suitability for the job. I wholeheartedly recommend him for the 
position. I do not do so lightly because of my appreciation for the importance of the work of your 
Committee in selecting and screening candidates of excellence. Michael is such a candidate in 
my view, and I will provide you with my basis for that position. 
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Senator Patrick J. Leahy 
Senator Charles E. Grassley *- 


For almost then years, Michael was my colleague in the SONY and I am able to report 
that he was very highly regarded by everyone at the U.S. Attorney's Office, the federal judges in 
our district, and defense attorneys who had cases with Michael. Those collective viewpoints 
speak to the professional manner in which Michael conducted himself with everyone. He is the 
consummate professional - a view universally held by people who know him and dealt with him. 
It was no surprise to people in the SONY that he was promoted to the position of Deputy 
Assistant Attorney General for DOJ in Washington in 1999. 

As to his substantive abilities, Michael has a keen intellect and was thorough and 
tenacious in the cases that he investigated/prosecuted, but he was also fair, reasonable and 
measured. Those are very important qualities for an IG in my experience. Michael has 
demonstrated his ability to handle sensitive matters of significance as Chief of the Public 
Corruption Unit in the SONY. Michael investigated, supervised and tried public corruption cases 
involving city, state and federal subjects. Some of Michael’s matters involved embezzlement 
where the city or federal government was a victim, others involved corruption, including by 
police officers. Michael did not shy away from any scenario. He went where the evidence led 
him. In my view that too is a quality that is desirable in serving the public as an IG, 

Michael has worked with various Inspector Generals and Internal Affairs offices and so 
he understands the role. Indeed, Michael worked with my current department - DOI - on a 
case of significance. In all of his case work, Michael was effective, whether it was by weeding 
out corrupt officials or returning money to the City or federal government coffers stolen through 
fraudulent schemes. 

If there is any further information that I can provide to your Committee, please do not 
hesitate to contact me. 


Very truly yours. 



Rose Gill Hearn 
Commissioner 
(212) 825-5913 


2 



132 


Statement of Michael E. Horowitz 

Chairman Leahy, Ranking Member Grassley, and Members of the Committee, thank you 
for the honor of appearing before you today as the nominee of President Obama to serve as 
Inspector General for the Department of Justice. 

It is an extraordinarily important position, particularly at this moment in time where the 
need to eliminate waste, fraud, and abuse, and to promote integrity and efficiency has never been 
greater, I am confident that my investigative, audit, and management experience in the public 
and private sector will enable me to undertake these challenges successfully. I will, if confirmed, 
exercise my duties with the same independence I have demonstrated throughout my career and 
abide by the bedrock principle that District Judge John Davies instilled in me as his law clerk 24 
years ago - that those involved in our justice system must faithfully follow the Constitution and 
the law, and that ideology, partisanship, politics, and favoritism have no role whatsoever. 

That wisdom imparted by Judge Davies served me well as a prosecutor in the Southern 
District of New York, where 1 ultimately led the Public Corruption Unit. 1 was entrusted with 
some of the Ottice’s most sensitive cases and worked regularly with federal, state, and local 
Inspectors General, including the Justice Department Inspector General. We tenaciously 
followed the evidence wherever it brought us - often exposing extraordinary abuses of the public 
tmst. For example, in Manhattan’s 30"' Precinct, 1 helped uncover one of the largest instances of 
police corruption in the City’s history. On another occasion, 1 used the RICO act to prosecute a 
company and its officers for defrauding the New York City school system and for putting 
children’s health at risk by falsely claiming to be qualified to do asbestos abatement work. And 
at the then-immigration and Naturalization Service, 1 led an investigation that arrested 33 people, 
including 7 INS employees for taking over $100,000 in bribes in return for green cards. 
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The work in the Corruption unit was not always popular, particularly when we arrested 
law enforcement officers who were working on other cases in our office. But I was not 
interested in winning popularity contests. I was told to doggedly pursue corruption and to be 
independent of the other Units in the Office - and 1 did just that. 

In many instances, our cases relied heavily on the truth tellers - those honest employees 
willing to step forward to report on corruption in their midst. As a result, I understand the 
importance of encouraging employees to report suspicious activity, of taking whistleblower 
claims seriously, and of the need to protect them from retaliation. It is a respect that will serve 
me well if 1 am confirmed to be the Inspector General. 

Over the past 9 years, my work in private practice has involved conducting independent 
internal investigations, working with compliance officers to investigate employee whistleblower 
allegations and to protect them from retaliation, and drafting compliance and ethics programs. 
Many of these matters involved financial fraud and corruption and, as a result, 1 worked closely 
with Internal Auditors, outside forensic accountants, r-nd Audit Committees. 

If confirmed, I will use this public and private sector experience to oversee an Office that 
aggressively pursues investigations, that makes decisions based solely on the facts and the law, 
that conducts thorough and comprehensive audits, and that issues reports that fairly, fully, and 
accurately reflect its findings. I also will work tirelessly to protect the Office’s independence 
and to fulfill the Office’s statutory dual reporting obligations to the Administration and the 
Congress by being responsive and by providing timely and reliable information. 

My college alma mater, Brandeis University, has as its motto “Truth, Even Unto Its 
Innermost Parts.” It is a creed that I intend to live by if confirmed as Inspector General. 


- 2 - 
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1 have been asked by family and friends why 1 am prepared to leave my law practice to 
return to the Department of Justice. The answer, for me, is easy - because of ray love for public 
service and for our country, and because of my deep affection for the Department of Justice, The 
Department is much more than just another federal agency. It is a guardian of our system of 
justice, and is responsible for enforcing our laws fairly, without bias, and - above all - with the 
utmost of integrity. The Inspector General plays a critical role in fulfilling that mission, and I 
pledge that, if confirmed, these values will be the basis for any and all decisions that I make. 

Thank you for your time, and 1 look forward to answering any questions you may have. 


- 3 - 
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Society of Co rporate 
Compliance and Ethics 


October 5, 201 1 


The Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 


Dear Chairman Leahy: 

I am pleased to be writing this letter in support of Michael Horowitz’s nomination to 
serve as Inspector General of the United States Department of Justice. 

As the CEO of the Society of Corporate Compliance and Ethics and the Health Care 
Compliance Association, two non-profit professional associations with nearly 10,000 
combined members, I daily see the challenges faced in ensuring that organizations 
operate lawfully and with the highest levels of integrity. From this experience, and my 
years as a compliance officer, 1 firmly believe that Mr. Horowitz will prove a more than 
able Inspector General. 

He has demonstrated outstanding leadership in the field of compliance on many levels. 
His service on the United States Sentencing Commission helped lead to the growth and 
further development of effective compliance programs globally, and helped him learn the 
challenges faced by those charged with leading them, a role he will hold if his nomination 
is approved. 

He knows well the need for, difficulties in creating, and strategies for successful 
stewardship of cultures of compliance. He has been a leading voice in sharing strategies 
for fighting fraud, encouraging and valuing internal whistleblowers, and raising the 
standards of organizational behavior. He has not been shy about calling attention to 
issues, and he has done so in a way that provokes action. 

He has also proven able to work collaboratively with other disciplines such as internal 
audit and HR. But, at the same time, he has never pandered to the audience, always 
speaking of what must be done, whether the audience wanted to hear the message or not. 


Society of Corporate Compliance and Ethics, 6500 Barrie Road, Suite 250. Minneapolis, MN 55435, United States 
952 933 4977 or 888 277 4977 Fax +I 952 988 0146 hetpteam@)corpotatecompliance.ofg www.corpofatecompiiance.org 
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In sum, 1 cannot recommend Michael any higher, and it would be of great value to this 
country to have him as the Department of Justice’s Inspector General. I hope you will 
give him your support. 



The Society of Corporate Compliance and Ethics 
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Department of Public Safety 

200 E. Washington Street, Suite E-270, Indianapolis IN, 46204 
Telephone: (317) 327-5090 - Fax: (317) 327-3446 


October 4, 2011 


The Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
224 Dickerson Senate Office Building 
Washington, DC 20510 

The Honorable Charles E. Grassicy 
Ranking Member, Committee on the Judiciary 
135 Hart Senate Office Building 
Washington, DC 20510 

Chairman Leahy and Senator Grassley: 

I am writing to support President Obama's nomination of Mr. Michael E. Horowitz to be the United 
States Department of Justice's Inspector General. I have had the privilege of knowing and working with Mr. 
Horowitz since 1991, when he became an Assistant United States Attorney in the Southern District of New York. 

By way of background, from 1990*1999, 1 served as a special agent, assistant special agent-in-charge, 
and special agent-in-charge in the Office of the inspector General. I worked under Inspectors General Richard 
Hankinson, Michael Bromwich, and Glenn Fine. Subsequently, I served as the Executive Deputy Inspector 
General for the State of New York. Currently, I am the Public Safety Director for the City of Indianapolis, Indiana. 

During my tenure In the DOJ-IG, I worked closely with Mr. Horowitz on a number of complex public 
corruption investigations. Mr. Horowitz distinguished himself among his peers through his tireless efforts, 
dedication, knowledge of the taw and Investigative methods. As our careers have progressed, I have remained in 
contact with Mr. Horowitz and continue to be impressed by his professional accomplishments and his personal 
integrity. 

In my opinion, there is no position more important than protecting the integrity of the U.S. Department 
of Justice. I believe Mr. Horowitz would continue the tremendous leadership of his predecessors, and move the 
OIG forward as it fulfills this critical mission. Therefore, it is without reservation that I recommend Mr. Horowitz 
to be the Department of Jusb'ce's next Inspector General. 

If I can be of further assistance or provide additional Information please contact me at (317) 327-7650. 

Sincerely, 


FraiTlfG. Straub, Ph.D. 
Director 
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October 17,2011 

The Honorable Patrick Leahy The Honorable Chuck Grassley 

Chairman Ranking Member 

Senate Committee on Judiciary Senate Committee on Judiciary 

224 Dirksen Senate Office Building 152 Dirksen Senate Office Building 

Washington, DC 20510 Washington, DC 20510 

Dear Chairman Leahy, Ranking Member Grassley, and Members of the Senate Judiciary 
Committee, 

We write in strong support of Michael Horowitz as you consider his nomination for 
Inspector General at the Department of Justice. We have worked with Michael and 
observed his work for a long time, and commend him to you as an excellent choice for 
this important office. He has a rare combination of deep experience in the Department, 
intellectual rigor, and commands the respect of a broad range of professionals that rely on 
the Department to execute its important functions well. 

Michael knows and understands the Department, and has significant relevant experience. 
With eleven years of service in both the U.S. Attorney's Office for the Southern District 
of New York and Main Justice, he has worked with senior leadership in the Bush and 
Clinton Administrations, virtually every division and component of the Department, and 
with state and local law enforcement. In the Southern District of New York, he was a 
line prosecutor. Deputy Chief of the Criminal Division, and Chief of the Public 
Corruption Unit. He prosecuted significant corruption cases, including with a variety of 
federal, state, and local Inspectors General. 

Michael is nonpartisan, and independent. As an AUSA and Chief of the Public 
Corruption Unit, Michael was entrusted to handle some of the most important and high 
profile cases in the U.S. Attorney's office, and he gained a reputation for pursuing cases 
in a manner that was aggressive but also fair and non-partisan. He clerked for Federal 
District Judge John Davies, who was appointed by President Reagan, and was recruited 
to Main Justice by officials in both the Clinton and Bush Administrations. Additionally, 
Michael was twice nominated by President George W. Bush to a seat on the U.S. 
Sentencing Commission. 

Michael has the requisite management experience. He served as Deputy Chief of the 
Criminal Division in the U.S. Attorney's Office, where he helped manage approximately 
150 prosecutors. As Chief of Staff for the Main Justice's Criminal Division, he helped 
oversee over 700 employees, with a budget of approximately $100 million. Currently, he 
serves on his law firm's Management Committee, overseeing hundreds of employees in 
eight offices worldwide. 

Michael is a dedicated lawyer and professional. He brings to his work a precision, 
rectitude and thoughtfulness that make the profession proud. His work manifests that: on 
the Sentencing Commission, he focused on rewriting the ethics and compliance 
provisions in the Sentencing Guidelines; in the private sector, he drafts ethics and 
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compliance programs for clients, he writes and speaks on the same, and his professional 
memberships — on the Board of the Ethics Resource Center and the Advisory Board of 
the Society of Corporate Compliance and Ethics - are all consistent. 

We urge you to consider Michael Horowitz as a qualified and good candidate for the 
position of Inspector General at the Department of Justice. We are proud that he is 
before you, and we strongly endorse his nomination. 


Sincerely, 



George J. Terwilliger III 

Deputy Attorney General (1992-1993) 

U.S. Attorney, District of Vermont (1986-1990) 





Seth P. Waxman 
Solicitor General (1997-2001) 

Acting Deputy Attorney General ( 1 997) 

Daniel J. Bryant 

Assistant Attorney General, Office of Legal Policy (2003-2005) 
Assistant Attorney General, Office of Legislative Affairs (200 1 -2003) 

Benton J. Campbell 

U.S. Attorney, Eastern District of New York (2007-2010) 

Robert J. Cleary 

U.S. Attorney, Southern District of Illinois (2002) 

U.S. Attorney, District of New Jersey (1999-2002) 

Alice S. Fisher 

Assistant Attorney General, Criminal Division (2005-2008) 

Matthew W. Friedrich 

Acting Assistant Attorney General, Criminal Division (2008-2009) 
David N. Kelley 

U.S. Attorney, Southern District of New York (2003-2005) 
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Wan J. Kim 

Assistant Attorney General, Civil Rights Division (2005-2007) 

Stuart A. Levey 

Under Secretary for Terrorism and Financial Intelligence (2004-201 1) 

Guy A. Lewis 

U.S. Attorney, Southern District of Florida (2000-2002) 

Director, Executive Office for U.S. Attorneys (2002-2004) 

Daniel Marcus 

Associate Attorney General (1999-2001) 

William E. Moschella 

Assistant Attorney General, Office of Legislative Affairs (2003-2006) 

Randoph D. Moss 

Assistant Attorney General, Office of Legal Counsel (2000-2001) 

David W. Ogden 

Deputy Attorney General (2009-2010) 

Assistant Attorney General, Civil Division (1999-2001) 

Robert Raben 

Assistant Attorney General, Offiee of Legislative Affairs (1999-2001) 

Charles P. Rosenberg 

U.S. Attorney, Eastern District of Virginia (2006-2008) 

U.S. Attorney, Southern District of Texas (2005-2006) 

Richard A. Rossinan 

Executive Director and former President, National Association of Former U.S. Attorneys 
U.S. Attorney, Eastern District of Michigan (2000-2001) 

John R. Steer 

Vice Chair, U.S. Sentencing Commission (1999-2007) 

Donald K. Stem 

U.S. Attorney, District of Massachusetts (1993-2001) 

Johnny Sutton 

U.S. Attorney, Western District of Texas (2001-2009) 

Karen P. Tandy 

Administrator, Drug Enforcement Administration (2003-2007) 
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Larry D. Thompson 

Deputy Attorney General (2001- 2003) 

U.S. Attorney, Northern District of Georgia (1982-1086) 

Carlyle P. Thorsen 

Deputy Assistant Attorney General, Office of Legislative Affairs (2001-2002) 
Gregory A. Vega 

U.S. Attorney, Southern District of California (1999-2001) 

Alan Vinegrad 

U.S. Attorney, Eastern District of New York (2001-2002) 

Kenneth L. Wainstein 

Assistant Attorney General, National Security Division (2006-2008) 

U.S. Attorney, District of Columbia (2004-2006) 

Director, Executive Office for U.S. Attorneys (2001-2002) 

William W. Wilkens, Jr. 

Chief Judge, U.S. Court of Appeals for the Fourth Circuit (2003-2007) 

Circuit Judge, U.S. Court of Appeals for the Fourth Circuit (1986-2008) 

District Judge, U.S. District Court for the District of South Carolina (1981-1986) 
Chair, U.S. Sentencing Commission (1985-1994) 

Christopher A. Wray 

Assistant Attorney General, Criminal Division (2003-2005) 
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The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

The flonorable Charles E. Grassley 

Ranking Member 

Committee on the Judiciary 

United States Senate 

135 Hart Senate Office Building 

Washington, DC 205 1 0 


Nomination of Michael E Horowitz 
Inspector General of the Department of Justice 

Dear Senators Leahy and Grassley: 

I write to express my strong support of the nomination of Michael E. Horowitz for 
the very important position of Inspector General of the Department of Justice. 1 have 
known Mr. Horowitz since 1988 when he was a litigation associate in my law firm. 
Thereafter, he worked very closely with me for six years when I served as United States 
Attorney for the Southern District of New York. I have also worked with him on several 
major matters in the private sector. In my opinion, there could not be a stronger or better 
choice for Inspector General. I recommend him highly without any reservation. 

As his very impressive resume clearly reflects, Michael is an exceptional lawyer 
and public servant who has served in several administrations in important positions, both 
in the Department of Justice and on the United States Sentencing Commission. At every 
step of his career, Michael has been recognized for his tremendous abilities and 
judgment, work ethic and independence. He has excelled in every role, bringing high 
praise from every quarter of the bench, bar and public. 


New York • Washington. D.C. • London • Paris • Frankfurt • Moscow • Hong Kong • Shanghai 
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October 6, 201 1 


For the Committee’s consideration, I would like to share my own experience with 
Mr. Horowitz when he served as an Assistant United States Attorney and Chief of the 
Public Corruption Unit in the Southern District of New York United States Attorney’s 
Office, a position to which I promoted him. Of all of the functions in any prosecutorial 
office, none is more important in my judgment than the efforts devoted to root out public 
coiTuption. If our public officials break the law or fail to follow the rules, the entire 
system of justice is weakened and loses vital credibility. Choosing Michael as the Chief 
of the Public Corruption Unit is a testament to my very high regard for him, both as a 
prosecutor and as the kind of person who exhibits the requisite leadership and 
independence, as well as the strength of character, to carry out one of the most important 
jobs in any prosecutor’s office. No one is better suited to fulfill that difficult 
responsibility than Michael Horowitz, 

While Michael served in and later as Chief of the Public Corruption Unit, he was 
entrusted with the most sensitive cases and investigations in the Office. He performed 
superbly. One particular matter he handled which illustrates the strengths Michael would 
bring to the position of Inspector General was the investigation and prosecution of 
widespread police corruption. Mr. Horowitz received the Attorney General’s Award for 
Distinguished Service for his work on this case, which has been accurately described as 
one of the largest police corruption cases in New York City history. 

As is the case with any federal prosecutor’s office, the Southern District of New 
York works closely with the Police Department and a number of other state and federal 
law enforcement agencies on a wide variety of cases. When the Office is called upon to 
investigate corruption in those same agencies, there is a need for tenacious investigation, 
clear-eyed independence and judgment. Michael displayed all of those qualities in all of 
his cases. He also consistently coordinated his efforts with state and federal inspector 
generals to maximize the effectiveness of all the available anti-corruption resources of 
law enforcement. That same leadership and effectiveness would serve him very well as 
Inspector General. 

If confirmed as Inspector General of the Justice Department, I am confident that 
Mr. Horowitz will pursue his mandate without fear or favor, and do the nation and the 
Department proud. 1 would be pleased to provide any further information that would be 
helpful to the Committee. 


Sincerely yours. 



Mary Jo White 
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NOMINATION OF HON. JACQUELINE H. 
NGUYEN, OF CALIFORNIA, TO BE CIRCUIT 
JUDGE FOR THE NINTH CIRCUIT; GREGG 
JEFFREY COSTA, OF TEXAS, TO BE DIS- 
TRICT JUDGE FOR THE SOUTHERN DIS- 
TRICT OF TEXAS; AND HON. DAVID CAMPOS 
GUADERRAMA, OF TEXAS, TO BE DISTRICT 
JUDGE FOR THE WESTERN DISTRICT OF 
TEXAS 


WEDNESDAY, NOVEMBER 2, 2011 

U.S. Senate, 

Committee on the Judiciary, 

Washington, D.C. 

The Committee met, pursuant to notice, at 10:03 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Richard Blumenthal, 
presiding. 

Present: Senators Blumenthal, Feinstein, Franken, and Grassley. 

OPENING STATEMENT OF HON. RICHARD BLUMENTHAL, A U.S. 

SENATOR FROM THE STATE OF CONNECTICUT 

Senator Blumenthal. I am going to begin the hearing. We are 
waiting for some of the other Senators to arrive, but in the mean- 
time I would like to welcome our three nominees and their families. 
I am pleased to call this hearing to order and thank Chairman 
Leahy, the Senator from Vermont, for giving me the chance to 
chair this very, very important hearing. 

I am particularly glad to do my part in advancing your nomina- 
tions. I am impressed by your backgrounds, qualifications, exper- 
tise, and experience, and I want to welcome Judge Nguyen as well 
as Gregg Costa. Judge Nguyen has been nominated to the Ninth 
Circuit Court of Appeals; Gregg Costa to be District Court Judge 
for the Southern District of Texas; and David Guaderrama to be 
the District Court Judge for the Western District of Texas. 

I hear consistently when I am in Connecticut, which is my State, 
about the need for judicial nominations to move forward, and I am 
glad that we are going to be doing our part today to advance this 
process, and I am honored to be joined by the Ranking Member of 
the Judiciary Committee, Senator Grassley of Iowa. 

We have a bipartisan interest on this Committee in advancing 
these nominations because justice should be completely without re- 
gard to party or partisan interests. We all have in common the 
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very strong national interest in filling judicial vacancies when they 
occur. We now have about one in ten judgeships open in the coun- 
try, and I am encouraged and I have been encouraged in the time 
that I have been in the U.S. Senate, which has only been about 10 
months, by the progress that we have made in filling those vacan- 
cies. But, of course, we need to do more because 161 million Ameri- 
cans live in districts or circuits that have a judicial vacancy that 
should be filled. 

And I want to say to each of the nominees and your families that 
nothing is more important in the United States system of govern- 
ment than the jobs you are going to be hopefully filling if you are 
confirmed. You are going to be the face and voice of justice in this 
country. 

I practiced law for about 30 years in the Federal as well as our 
State courts in Connecticut, and so I saw firsthand the importance 
of what you do as a prosecutor, as an Attorney General of the 
State, and want to commend you and thank you for your willing- 
ness to step forward and serve in this very, very important role. 

So, again, welcome to you, to your families who are also making 
a sacrifice, and I would like to ask the Ranking Member, Senator 
Grassley, to now make his opening statement. 

Senator Grassley. If Senator Cornyn or Senator Feinstein have 
to leave after their statement, I would be glad to defer to either one 
of you now. 

Senator Blumenthal. Senator Feinstein. 

PRESENTATION OF HON. JACQUELINE H. NGUYEN, NOMINEE 

TO BE CIRCUIT JUDGE FOR THE NINTH CIRCUIT, BY HON. 

DIANNE FEINSTEIN, A U.S. SENATOR FROM THE STATE OF 

CALIFORNIA 

Senator Feinstein. You are very kind. Thank you very much. 
Senator Grassley. I very much appreciate that. And, Mr. Chair- 
man, thank you very much. 

I am very pleased today to introduce Judge Jacqueline Nguyen 
to become a circuit court judge for the Ninth Circuit Court of Ap- 
peals. Judge Nguyen has nearly a decade of experience as a trial 
court judge with a long record of success. 

I recommended that the President nominate Judge Nguyen to 
the district court in 2009 after my bipartisan judicial selection 
Committee gave her its highest recommendation. I believed then 
that she would make an excellent district judge, and she has con- 
firmed that belief, performing her duties as a Federal judge with 
distinction. 

Her nomination is actually a historic one. Judge Nguyen was the 
first Vietnamese American on the Federal bench when she was 
confirmed in 2009. She will be the first Asian American female to 
serve as a Federal appellate judge. I do not doubt that she will 
make an outstanding addition to the Ninth Circuit. 

Born in South Vietnam in the midst of the Vietnam War, Judge 
Nguyen came to the United States with her family at the age of 
10 during the war’s final days. The Nguyen family lived in a tent 
in a San Diego refugee camp for 3 months before moving to Los An- 
geles. Her parents worked two and three jobs at a time to provide 
for their family. Judge Nguyen and her five siblings labored along- 
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side their parents after school and on weekends until late at night, 
helping to clean dental offices, to peel and cut apples, and to help 
her parents run a small business — a donut shop that her parents 
saved every penny to open. 

As she wrote to my selection committee, and I quote, “Like many 
refugees, my parents each worked two jobs, and my siblings and 

I were expected to do what we could to help the family.” 

Judge Nguyen’s story and that of her family shows that hard 
work and determination can lead to success, and if I might add, 
really shows that this country still remains a major land of oppor- 
tunity. 

She wrote to my selection Committee that despite the difficulties 
her family faced, and I quote, “I nevertheless feel incredibly fortu- 
nate because those early years gave me invaluable life lessons that 
have shaped who I am today.” As Judge Nguyen said, she is living 
the American dream. 

Judge Nguyen earned her bachelor’s degree from Occidental Col- 
lege in 1987 and her law degree from the University of California 
Los Angeles School of Law in 1991. Following law school, she prac- 
ticed commercial law as a litigation associate for the prestigious 
firm of Musick, Peeler & Garrett for 4 years. Her caseload included 
complex contract disputes and intellectual property cases. 

In 1995, she entered public service, becoming an Assistant U.S. 
Attorney in the U.S. Attorney’s Office in Los Angeles. As a Federal 
prosecutor, she prosecuted a broad array of crimes — violent crimes, 
narcotic trafficking, organized crime, gun cases, and all kinds of 
fraud. She handled all phases of these prosecutions from indict- 
ment through trial and ultimately on appeal. She tried ten cases 
to verdict, and she handled numerous appeals to the Ninth Circuit. 
She frequently helped prepare other Federal prosecutors in Los An- 
geles for their appellate ar^ments as well. 

She spent about 5 years in the public corruption and government 
fraud section of the office, prosecuting complex fraud cases, includ- 
ing one case that was described by the United States Customs 
Service as its largest commercial smuggling case. She also spent 6 
months in the organized crime strike force section, handling a Title 

II wiretap investigation of a Russian organized crime group respon- 
sible for smuggling sex slaves into the United States from the 
Ukraine. 

In 2000, she received a special commendation from FBI Director 
Louis Freeh for obtaining the first conviction ever in the United 
States against a defendant for providing material support to a des- 
ignated terrorist organization. The Justice Department recognized 
her with three additional awards for superior performance as an 
Assistant United States Attorney, and in 2000 she was promoted 
to deputy chief of the general crimes section. 

Judge Nguyen is a distinguished jurist with nearly a decade of 
experience as a trial judge. She left the U.S. Attorney’s Office in 
2002 when Governor Gray Davis appointed her to the Los Angeles 
Superior Court. She has served as a Federal district court judge 
since 2009 when she was nominated by President Obama and con- 
firmed 97-0 by the Senate. 

Over the course of her nearly 10-year-long judicial career, she 
has presided over thousands of cases, including 75 jury trials and 
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12 bench trials. Forty percent of her cases have been civil pro- 
ceedings, and 60 percent have been criminal cases. On the bench, 
she prizes fairness and integrity. She believes in treating all par- 
ties with respect and deciding cases in a well-reasoned fashion 
based on the facts of the case and on the applicable law. 

Her colleagues on the bench as well as attorneys from all sides 
of the bar have praised her for her first-rate legal mind and judi- 
cial temperament. In short, she has everything and all the experi- 
ence to make an excellent addition to the Ninth Circuit. I urge my 
colleagues to support her nomination. 

I thank you for this courtesy, Mr. Chairman. It is very much ap- 
preciated. 

Senator Blumenthal. Thank you. Senator. 

I do not know whether Senators Cornyn and Hutchison would 
like to introduce their nominees before the Ranking Member makes 
his statement, but we would be glad to hear you. 

PRESENTATION OF GREGG JEFFREY COSTA, NOMINEE TO BE 

DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF TEXAS, 

AND HON. DAVID CAMPOS GUADERRAMA, NOMINEE TO BE 

DISTRICT JUDGE FOR THE WESTERN DISTRICT OF TEXAS, 

BY HON. KAY BAILEY HUTCHISON, A U.S. SENATOR FROM 

THE STATE OF TEXAS 

Senator Hutchison. Thank you very much, Mr. Chairman, and 
thank you. Senator Grassley, for allowing us to go forward. Nice to 
see you. Senator Feinstein. 

Senator Blumenthal. Thank you. Senator Feinstein. 

Senator Feinstein. Thank you. 

Senator Hutchison. I am very pleased — and, of course. Senator 
Franken, thank you, too. We never want to forget Senator Franken. 

Let me just say I am very proud of the two nominees that Sen- 
ator Cornyn and I have put forward. First I want to introduce Mr. 
Gregg Costa, who has been nominated to serve as a Federal Dis- 
trict Judge for the Southern District of Texas in Galveston. He was 
born in Baltimore, Maryland, but made his way to Texas as soon 
as he could at the age of 1. Mr. Costa attended Dartmouth where 
he graduated with a degree in government and then continued his 
studies at my alma mater, the University of Texas School of Law, 
where he was editor in chief of the Texas Law Review and received 
his juris doctorate with highest honors in 1996. 

He started his professional career in Houston, where he resides 
today. He was a law clerk in 1999 and then continued as a fellow 
in the Department of Justice’s Office of the Solicitor General in 
2000. In 2001, he became a law clerk for Supreme Court Chief Jus- 
tice William Rehnquist and then in 2005 became an Assistant U.S. 
Attorney. He is the co-lead counsel for the U.S. prosecution of Rob- 
ert Allen Stanford. In addition, during the nearly 6 years as an As- 
sistant U.S. Attorney, he has tried more than 15 cases in matters 
involving visa fraud, identity theft, human smuggling, and fire- 
arms. 

His impressive professional career is complemented by his dedi- 
cation to serve and teach others in the legal community. In addi- 
tion to being an Assistant U.S. Attorney, he has taught in an ad- 
junct professor position at the University of Houston Law Center 
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and currently is the co-chair of the Southern Texas chapter of the 
American Bar Association’s White Collar Crime Subcommittee. 

He has a wealth of experience and passion for his work, I think 
it is clear, and I believe he will be an asset to the Federal bench. 
His family has been with him every step of the way, and his wife, 
Jennifer, and two sons, Elijah and Joshua, who are here — I guess 
daughter Rebecca, age 1, is not here, but we understand why. We 
are glad to have all of you and recommend Mr. Costa to you for 
this judgeship. 

Our second nominee is Judge David Campos Guaderrama, who 
has been nominated for the Western District bench in El Paso. He 
is originally from New Mexico, but he, too, realized that the other 
side of the State line was worthy and moved to El Paso at a young 
age. He attained two bachelor’s degrees from New Mexico State 
University in political science and psychology and then earned his 
juris doctorate from the University of Notre Dame School of Law 
in 1979. Upon his graduation, he began his law career in law of- 
fices in El Paso, and after 6 years of private practice was appointed 
the first chief public defender of El Paso County in 1987. 

In 1995, he was elected for the first of five successive terms to 
preside as judge of the 243rd judicial district court. In October of 
last year, he began serving as a magistrate in the U.S. District 
Court for the Western District where he is today. 

During his three decades in the Texas legal system, he has 
earned many accolades. He helped launch the first adult criminal 
drug court in El Paso County. He co-chaired the Committee to im- 
plement a new jury selection plan and was assigned by Chief Jus- 
tice of the Texas Supreme Court, Wallace Jefferson, to oversee sev- 
eral cases of the Eighth Court of Appeals. He has served in the 
Texas judicial system for 30 years, and I recommend him highly to 
the Committee. 

Senator Blumenthal. Thank you. Senator. 

Senator Cornyn. 

PRESENTATION OF GREGG JEFFREY COSTA, NOMINEE TO BE 
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF TEXAS, 
AND HON. DAVID CAMPOS GUADERRAMA, NOMINEE TO BE 
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF TEXAS, 
BY HON. JOHN CORNYN, A U.S. SENATOR FROM THE STATE 
OF TEXAS 

Senator Cornyn. Thank you, Mr. Chairman. Senator Grassley, 
thanks for the courtesy. Senator Franken. It is good to be sitting 
on this side of the bench today as a member of the Judiciary Com- 
mittee to join my colleague Senator Hutchison in recommending 
two outstanding nominees to the Federal bench. 

I am proud first to join Senator Hutchison in supporting Gregg 
Costa to serve as United States District Judge for the Southern 
District of Texas in Galveston. Just a word about the process. We 
have worked very closely with the White House and our bipartisan 
judicial evaluation Committee that is comprised of leading lawyers 
around the State, and Senator Hutchison and I have made it a 
point, with the advent of the Obama administration, to work very 
hard with the White House to, through our bipartisan judicial eval- 
uation committee, recommend some of the best and brightest legal 
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minds for the White House’s consideration, and clearly they have 
taken our advice on these two nominees. 

I will mention Mr. Costa, who was selected for numerous honors 
and awards, including membership in the Chancellors Society, and 
his work on the Texas Law Review, two distinctions I am proud to 
say he shares with my older daughter, who is practicing law in 
Austin, Texas, now. 

After law school, he went on to clerk both for Judge Randolph 
of the D.C. Circuit and, as Senator Hutchison has said, William 
Rehnquist at the Supreme Court. His most relevant legal experi- 
ence, though, comes from his work as Assistant U.S. Attorney, as 
you have heard from Senator Hutchison. 

As a former State district court judge myself, I can say with con- 
fidence that we need more trial judges that actually have trial ex- 
perience. This should not be an on-the-job-training exercise, but in 
this case we certainly have in Mr. Costa’s case somebody who has 
an outstanding record as a practicing lawyer, in this case a pros- 
ecutor, who now will take that knowledge with him to the bench. 

This is especially a challenge in our State because of the exten- 
sive backlogs because of our relative proximity to the U.S. -Mexico 
border, immigration cases, drug cases, and the like. But I have no 
doubt that Mr. Costa will more than competently and efficiently 
administer his docket, increasing access to justice. 

Let me just close by quoting one of Mr. Costa’s colleagues. He 
said, “Mr. Costa has an outstanding work ethic. He is a skilled 
trial lawyer. He is highly respected by his colleagues and the 
judges, and he is the go-to lawyer in the U.S. Attorney’s Office. He 
is really smart, and he is by far the most productive prosecutor in 
the office. I have no doubt that, if given the opportunity, Gregg will 
be a fine Federal judge.” 

So I join Senator Hutchison in congratulating Mr. Costa and his 
family for this great honor, and I have no doubt that the Com- 
mittee will move expeditiously to recommend to the full Senate his 
nomination. 

Now, if I may, let me say just a few words about our second 
nominee, David Guaderrama. Of course, as Senator Hutchison 
pointed out. Judge Guaderrama currently serves as a United States 
magistrate judge, so he has a very up close and personal view of 
the Federal dockets in one of our busiest districts in Texas and, in- 
deed, in the United States. That is the Western District of Texas 
in El Paso. 

Like Mr. Costa, Mr. Guaderrama was a consensus nominee rec- 
ommended to the President by our bipartisan Federal judicial eval- 
uation committee. Of course. Judge Guaderrama possesses a 
wealth of experience to qualify him for this honor, and he has 
learned the value of hard work at an early age, serving as a hand 
on his family’s farm in New Mexico. 

During college. Judge Guaderrama also worked a variety of jobs, 
including positions as a gas station attendant and furniture deliv- 
ery man, and I mention those only because of my firm conviction 
that it is important that judges who preside over these very impor- 
tant cases understand not only the legal perspective but the per- 
spective of the jurors and the people who seek access to justice in 
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our courts. And so I think the breadth of his legal experience and 
his personal experience will help him in that regard. 

Like Judge Guaderrama, as I indicated earlier, I am both a 
former State district court judge and a former gas station attend- 
ant, and I cannot help but wonder whether the long days pumping 
gas in the Texas heat somehow uniquely prepared both of us for 
our jobs as judges. And to this day, I still have questions which job 
was actually better. 

In all seriousness. Judge Guaderrama had bigger plans, and he 
went to school, as you have heard, at Notre Dame Law School. 
After law school, he gained extensive experience in El Paso, as you 
have heard, and I believe that given the large number of criminal 
and narcotics cases occupying the Federal docket in El Paso, cou- 
pled with the procedural complexities that they often present. 
Judge Guaderrama’s experience with both of these types of cases 
will well qualify him. 

So, Mr. Chairman, thank you for allowing Senator Hutchison and 
myself both to come before the Committee this morning and rec- 
ommend these two consensus nominees. It is my sincere hope that 
Chairman Leahy will put these nominations after this hearing on 
a markup, that we can get them voted out of Committee, that we 
can get them to the floor of the Senate, and that Senator Reid will 
allow us the opportunity to confirm both of these outstanding nomi- 
nees so they can go on to serve the people of our State and our 
country in these important positions. 

Thank you very much. 

Senator Blumenthal. Thank you to both Senators for your very 
excellent introductions. 

Senator Hutchison. 

Senator Hutchison. Could I just mention that I failed to intro- 
duce Mr. Guaderrama’s wife, Annalisa, who is with him, and I 
think it is so nice that both of them are there. So I wanted to put 
that in the record as well. Thank you. 

Senator Blumenthal. Thank you. Senator. Knowing how busy 
both of you are, thank you very, very much for being with us today. 

And now I would like to turn to Senator Grassley for his state- 
ment. 

STATEMENT OF HON. CHUCK GRASSLEY, A U.S. SENATOR 
FROM THE STATE OF IOWA 

Senator Grassley. Well, like the Chairman and our colleagues, 
I welcome the nominees appearing today as well as their proud 
families and friends. 

A nominee’s hearing is a very important event for the nominee, 
their families, and, of course, for this institution, the Senate, and 
for the public that expects us to be very careful about who gets on 
the bench with lifetime appointments. 

The Committee takes this responsibility seriously. Today’s hear- 
ing is the 17th nominations hearing held during this Congress, 
meaning during this year. After today, we will have reviewed the 
qualifications of 69 judicial nominees throughout this year. That 
means that after today’s hearing nearly 92 percent of President 
Obama’s judicial nominees have had a hearing. In total this year, 
we have made real progress in 86 of the 99 nominations submitted 



152 


during this Congress. We have confirmed 53 judicial nominees this 
year, making this session of Congress one of the most productive 
over the last 30 years. In total, more than 70 percent of President 
Obama’s judicial nominees have been confirmed through this proc- 
ess, so that is real progress. 

Mr. Chairman, today we have two nominees to be district judges 
in Texas: Mr. Gregg Costa, the Southern District of Texas, pres- 
ently an Assistant U.S. Attorney in Houston; and Judge David 
Guaderrama, presently serving as U.S. magistrate judge, the West- 
ern District of Texas. 

Judge Nguyen, nominated to be United States Circuit Judge of 
the Ninth Circuit, was confirmed by the Senate less than 2 years 
ago as district judge for the Central District of California. She was 
nominated for elevation just 41 days ago. Although she has trial 
court experience, I am less familiar with her appellate experience, 
so I will be asking questions about some of her decisions there. 

I also hope to hear from each of the nominees regarding their 
basic judicial philosophy. 

I am going to put the rest of my statement in the record which 
has the full biography of the nominees, and I welcome them once 
again. 

Thank you, Mr. Chairman. 

[The prepared statement of Senator Grassley appears as a sub- 
mission for the record.] 

Senator Blumenthal. Thank you. Senator Grassley. 

Today, as we have mentioned, we have three nominees. We are 
going to consider them in two panels. The first will be Judge 
N^yen, who, as you have heard, is currently on the United States 
District Court for the Central District of California. She has been 
nominated to be United States Circuit Judge for the Ninth Circuit. 

On the second panel, we will consider the nominations of Gregg 
Costa to the United States District Court for the Southern District 
of Texas, and he has worked as a Supreme Court law clerk, a fel- 
low in the Office of the Solicitor General at the Justice Depart- 
ment, and he is currently an Assistant United States Attorney in 
the Southern District of Texas. 

And we will also consider on that panel the nomination of David 
Guaderrama to the United States District Court for the Western 
District of Texas. He has served as a magistrate judge in that dis- 
trict since 2009, and he previously served four terms as a Texas 
trial judge. 

Judge Nguyen, if you could please come forward, I am going to 
ask you to raise your right hand. Do you affirm that the testimony 
you are about to give before the Committee will be the truth, the 
whole truth, and nothing but the truth, so help you God? 

Judge Nguyen. I do. 

Senator Blumenthal. Welcome, Judge Nguyen, and if you would 
like to make some opening remarks and introduce your family, 
please feel free to do so. 

STATEMENT OF HON. JACQUELINE H. NGUYEN, NOMINEE TO 
BE CIRCUIT JUDGE FOR THE NINTH CIRCUIT 

Judge Nguyen. Thank you. Good morning, Mr. Chairman, Sen- 
ator Grassley, and Senator Franken. It is nice to see you again. I 
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have no formal opening statement, but I would like to take this op- 
portunity to express my appreciation to all of the members of the 
Judiciary Committee for considering my nomination to the U.S. 
Court of Appeals for the Ninth Circuit. I want to thank in par- 
ticular you, Senator Blumenthal, for chairing today’s hearing and 
Ranking Member Senator Grassley as well and Senator Leahy for 
scheduling today’s hearing. I would like to thank also President 
Obama for my nomination. 

I am joined today by my family, friends, and other supporters, 
and first, if it is all right with you, Mr. Chairman, I will ask them 
to stand as I do the introductions. 

Senator Blumenthal. Please go ahead. 

Judge Nguyen. First, my husband, Pio Kim, and my two chil- 
dren, 9-year-old Avery and 12-year-old Nolan; my brother, Charlie 
Nguyen; and I am especially proud to introduce to you today my 
parents, Binh and Hoa Nguyen. 

I am especially happy to have my parents both be here with me 
today. My father was 41 years old when he was forced to leave ev- 
erything behind and begin a new life here in the United States, 
and without all of the sacrifices that they both have done, I would 
not be sitting here before you today. So it is very meaningful for 
me that they are present. It is a very proud day for them. 

Also, finally, I would like to acknowledge the presence of my 
three very talented law clerks who have all chosen to fly here from 
Los Angeles to support me, and that is Christine Golno, Ellen 
Landsben, and Steven Feldman, as well as numerous other col- 
leagues and friends and family who are watching the webcast at 
home. 

Thank you very much. 

[The biographical information follows:] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 . Name : State full name (include any former names used). 

Jacqueline Hong-Ngoc Nguyen 

Hong-Ngoc Thi Nguyen, 1965 - 1984 (birth name) 

2. Position : State the position for which you have been nominated. 

United States Circuit Judge for the Ninth Circuit 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

United Slates District Court 
Centra] District of California 
Roybal Federal Building 
255 East Temple Street, Suite 7100 
Los Angeles, California 90012 

Residence: South Pasadena, California 

4. Birthplace : Slate year and place of birth. 

1965; Dalat, Vietnam 

5. Education : List in reverse cluonological order each college, law school, or any other 
institution ofhigher education attended and indicate for each the dates of attendance, 
whether a degree was received, and the date each degree was received 

1988 - 1991 , UCLA School of Law; J.D., 1991 

1983- 1987, Occidental College; A. B., 1987 

1985 - 1986, Waseda University (Tokyo, Japan); No degree (study abroad program) 

6. Employment Record : List in reverse chronological order all governmental agencies, 
business or professional corporations, companies, Finns, or other enterprises, 
partnerships, institutions or organizations, non-profit or otherwise, with which you have 
been affiliated as an officer, director, partner, proprietor, or employee since graduation 
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from college, whether or not you received payment for your services. Include the name 
and address of the employer and job title or description. 

2009 - present 

United States District Court 

Central District of California 

Roybal Federal Building 

255 East Temple Street, Suite 7100 

Los Angeles, California 90012 

United States District Judge 

2002-2009 

Stale of California, Superior Court of the County of Los Angeles 

Alhambra Courthouse 

1 50 West Commonwealth Avenue 

Alhambra, California 91801 

Judge of the Superior Court 

Site (supervising) Judge, Alhambra Courthouse (2008 - 2009) 

1995-2002 

United States Attorney’s Office 

.312 North Spring Street 

Los Angeles, California 90012 

Deputy Chief, General Crimes Section (2000 - 2002) 

Assistant United States Attorney, Organized Crime Slrilte Force (1999 - 2000) 

Assistant United Stales Attorney, Public Conupiion & Government Fraud 
Section (1996- 1 999) 

Assistant United States Attorney, General Crimes Section (1995 - 1996) 

1991 - 1994 

Musick, Peeler & Garrett 
One Wilshire Boulevard 
Los Angeles, California 900 1 7 
Associate Attorney 

Summer 1990 

Rosen, Wachtell & Gilbert 

[now defunct] 

Century City, California 
Summer Associate 

Fall 1990 

Public Advocates 

! 3 1 Sleuart Street, Suite 300 

San Francisco, California 94105 

Intern 


2 
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Summer 1989 

The Honorable Richard A. Gadbois, Jr. (deceased) 

United States District Court, Central District of California 

3 1 2 North Spring Street 

Los Angeles, California 9001 2 

Extern 

1987-1988 

Los Angeles Unified School District 
333 South Beaudry Avenue 
Los Angeles, California 900 ! 7 
Substitute Teacher 

Other Affiliations (uncompensated ): 

Asian Pacific American Bar Association of Los Angeles County 
do Asian Pacific Anaerican Legal Center 
1 145 Wilshire Boulevard, 2nd Floor 
Los Angeles, California 90017 
President-Elect (1998 - 1999) 

President (1999 -2000) 

Board Member (2000 - 200 1 ) 

Advisory Board Member (2000 - present) 

7. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rale, serial number (if different from social 
security number) and type of discharge received, and whether you have registered for 
selective service. 

1 have not served in the military, [ was not required to register for selective service. 

8. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honoraiy society memberships, military awards, and any other 
special recognition for outstanding seivice or achievement. 

“Dream of Los Angeles” Award from Los Angeles Mayor Villaraigosa, 201 1 
Women’s Leadership Award, National Asian Pacific American Bar Association, 2010 
Distinguished Jurist Award, Philippine Arneiican Bar Association. 201 0 
Trailblazer Award, National Conference of Vietnamese American Attorneys, 2009 
Occidental College, Alumni Award, 2007 

Trailblazer Award, National Asian Pacific American Bar Association, 2006 
Various state and U.S. congressional certificates and recognitions as the first Vietnamese 
American woman judge in the State of California. 2002 
Special Recognition Award, Asian Pacific American Legal Center, 2002 
“Best Lawyer Under 40.” National Asian Pacific American Bar Association, 2002 


3 
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Award from the Federal Law Enforcement Officers Association for outstanding 
contribution in the field of law enforcement, 2002 
Certificates of Appreciation, Public Counsel, Children’s Rights Project, 2000 and 2001 
Director’s Award from the Department of Justice for “Superior Performance as an 
Assistant United States Attorney,” 2000 
Special Award in the prosecution of Operation Permit to Smuggle, the “largest 

commercial smuggling case in the history of the U.S. Customs Service,” 2000 
Commendation from U.S. Attorney Alejandro N. Mayorkas for Efforts in Prosecution of 
Health Care Fraud, 2000 

Award from the U.S. Department of State, Bureau of Diplomatic Security for the 
prosecution of Operation Eastern Approach, 2000 
Special Commendation from FBI Director Louis J. Freeh for securing first conviction 
ever in the U.S- for providing support to a designated foreign terrorist 
organization, 2000 

Award from the Asian Pacific American Bar Association in recognition of leadership as 
President, 2000 

Special Achievement Award for Sustained Superior Performance as an Assistant United 
States Attorney, 1996 and 1997 
United States Attorney’s Office “On-the-Spol” Award, 1 997 

Commendation from United States Attorney, assistance in Out of District Prosecution of 
Corrupt Customs Employee, 1996 

9. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Inn of Court, Criminal Justice (201 1 - present) 

Asian Concerns Committee 

Co-Chair (1994- 1995) 

Asian Pacific American Bar Association 

Advisory Board Member (2000 - present) 

Board Member (2000 - 2001 ) 

President ( 1 999 - 2000) 

President-Elect (1998- 1999) 

Founding Member (1998) 

California Judges Association (2002 - 2009) 

Japanese American Bar Association 

Board of Governors ( 1 995 - 1 997) 

Korean American Bar Association (approx, mid-1990s) 

Los Angeles County Bar Association (on and off iliroughout early to mid-1990s) 
National Asian Pacific American Bar Association (approx. 1 990s) 

National Association of Women Judges (2010 - present) 

Southern California Chinese Lawyers Association (early to raid-1 990s) 

United Slates District Court for the Central District of California 
Court Services Committee (2009 - present) 

Vietnamese American Bar Association of Orange County (periodically in the 1 990s) 
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Women Lawyers Association of Los Angeles County 

Board of Governors (2001 - 2002; 2010 - present) 

Co-Chair, Criminal Justice Section (2001 - 2002) 

Co-Chair, Appointive Office Committee (2000 - 2001) 

10. Bar and Court Admission : 

a. List the da(e(s) you were admitted to the bar of any stale and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Stale of California, 1991 

There has been no lapse in membership from the date 1 was admitted to the dale I 
was appointed as a judge lo the Superior Court of Los Angeles County. Under the 
Constitution of California, a person serving as a judge of a court of record is not 
considered to be a member of the State Bar while in ofTice. See California 
Constitution Article 6, § 9. 

b. List ail courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

United States Court of Appeals for the Ninth Circuit, 1 995 

United States District Court for the Central District of California, 1 991 

All State courts in (he State of California, 1 991 

There has been no lapse in membership from the date I was admitted to the date I 
was appointed as a judge to the Superior Court of Los Angeles County. Under the 
Constitution of California, a person serving as a judge of a court of record is not 
considered to be a member of the Stale Bar while in office. See California 
Constitution Article 6, § 9. 

1 i. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Question-s 9 or 10 to which 
you belong, or to which you have belonged, since graduation from law school 
Provide dates of membership or participation, and indicate any office you held. 
Include dubs, working groups, advisory or editorial boards, panels, committees, 
conferences, or publications. 

Art Docent Program, Co-Chair (approx. 2006 - 2007) 

Parent Teacher Association (approx. 2005 - present) 
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b. The Ainerican Bar Association's Commentary to its Code of Judicial Conduct 
stales that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion, or national 
origin. Indicate whether any of these organizations listed in response to 1 1 a above 
currently discriminate or formerly discriminated on the basis of race, sex, religion 
or national origin either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

To the best of my knowledge, none of the organizations listed above currently 
discriminates or fomierly discriminated on the basis of race, sex, religion or 
national origin. 

12. Published Writings and Public Statements : 

a. List the titles, publishers, and dales of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Supply four (4) copies of all published 
material to the Committee. 

A Flight from Saigon to America, Gavel to Gavel, a Magazine of the Los Angeles 
Supierior Court, Spring 2006. Copy supplied. 

Sidebar, APABA Reporter, Oct./Nov. 2000 (Volume II, Issue 4). Copy supplied. 

As President of the Asian Pacific American Bar Association (“APABA”) from 
1999-2000, 1 wrote short summaries of the organization’s activities for APABA’s 
newsletter, the APABA Reporter. 1 was unable to locate my articles other than 
the Oct./Nov. article supplied. I have no recollection of the content of the other 
articles that 1 may have written for the newsletter. 

b. Supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or axe a member. If 
you do not have a copy of a report, memorandum or policy statement, give tire 
name and address of the organization that issued it, the dale of the document, and 
a summary of its subject matter. 

None, 

c. Supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that otliers presented on your 
behalf to public bodies or public officials. 


6 



160 


On September 23, 2009, ! testified before the United States Senate Committee on 
the Judiciary, in connection with my nomination to be a United States District 
Judge for the Central District of California- Transcript supplied. 

d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered 
by you, including commencement speeches, remarks, lectures, panel discussions, 
conferences, political speeches, and question-and-answer sessions. Include the 
date and place where they were delivered, and readily available press reports 
about the speech or talk. If you do not have a copy of the speech or a transcript or 
recording of your remarks, give the name aiid address of the group before whom 
the speech was given, the date of the speech, and a summary of its subject matter. 
If you did not speak from a prepared text, furnish a copy of any outline or notes 
from which you spoke. 

The following list represents my best efforts, through searches of my own records 
and publicly available databases, to identify speeches that 1 have delivered and 
panel discussions in which 1 participated. In connection with bar association 
activities thioughoul my career, 1 have frequently spoken to young attorneys and 
law students in organized but informal settings. I have also participated in many 
panel discussions or "‘question and answer” sessions on issues such as work/life 
balance and my experiences as a Vietnamese American attorney and judge. It is 
likely that 1 have given other remarks that I have been unable to recall or identify. 

August 30, 201 1: I spoke at a mentoring brunch hosted by the Asian Pacific 
American Women Lawyers Alliance. The topic was women in the law and the 
difficulties of career advancement and workflife balance, I have no notes, 
transcript or recording. The address of APAWLA is 655 South Flower Street, 

Los Angeles, CA 90017. 

August 24, 201 1 •. 1 spoke at the New Judges Orientation program sponsored by 
the Federal Judicial Center. Outline supplied. 

June 4, 201 1 : 1 was a panel speaker at a seminar hosted by the Los Angeles 
County Bar Association on summary judgment practice. The seminar was on 
effective summary judgment practice I have no notes, transcript or recording. 

The address of the Los Angeles County Bar Association is 1055 West Seventh 
Street, Suite 2700, Los Angeles, CA 9001 7 

May 31, 201 1 : 1 was a panel speaker at a “How to Have a Career and a Life" 
event hosted by the South Asian Bar Association of Southern California. The 
topic was generally about work/life balance. I have no notes, transcript or 
recording. The address of SABA-SC is P.O. Box 4587, Cerritos, CA 90703. 

May 20, 201 1 ; I was a speaker at the Asian American Pacific Islander Heritage 
Month celebration organized by the Federal Public Defender's Office, the U.S. 


7 



161 


Attorney's Office, ihe United States District Court, and the United States 
Bankruptcy Courts Notes and Poweipoint supplied. 

May 1 3, 20n : ! delivered brief remarks while accepting the “Dream of Los 
Angeles” award from Mayor Antonio Villaraigosa at the City of Los Angeles 
Asian American Pacific Islander Heritage Month celebration. Notes and press 
coverage supplied. 

April 28, 201 1 : 1 spoke at a Law Day event at the United States District Court, 
Central District of California. I spoke about my career path to the bench and took 
questions conceming the role of a judge in the legal system. ! have no notes, 
transcript or recording. The court’s address is 3 1 2 North Spring Street, Los 
Angeles, CA 90012. 

March 9, 2011 : 1 spoke at the New Judges Orientation program sponsored by the 
Federal Judicial Center. I used the same materials supplied in response to the 
Aug. 24, 201 1 event. 

February 9, 20) 1; 1 spoke informally to a group of students at Loyola Law School 
at the invitation of the Asian Pacific American Law Students Association. I spoke 
about my own experiences and how I became a judge, the types of cases on the 
federal docket, and what judges look for in a law clerk. I have no notes, transcript 
or recording. The address of Loyola Law School is 91 9 Albany Street, Los 
Angeles, CA 90015. 

February 8, 201 1 : 1 was one of the speakers at a “Meet the Newest Federal 
Judges” event hosted by the Association of Business Trial l.awyers. The speakers 
answered the moderator’s questions on various issues conceming federal court 
practice and how they preferred to run their dockets. I have no notes, transcript or 
recording. Tlie address of ABTL is 8.502 East Chapman Avenue, Suite 443, 
Orange, CA 92869. 

January 20, 201 1 : 1 spoke to a group of elementary school children at a Kids in 
Court program at the United States District Court for the Central District of 
California, i spoke on my own life experiences and journey to the federal bench, 
and I encouraged the children to pursue their own dreams no matter the obstacle. 

1 have no notes, transcript or recording. The court’s address is 312 North Spring 
Street, Los Angeles, CA 90012. 

December 9, 2010: 1 made introductory remarks at a holiday reception sponsored 
by the Women Lawyers Association of Los Angeles County. 1 congratulated 
newly appointed judges and thanked WLALA for its support of women in the 
law. I have no notes, transcript or recording. The address of WLALA is 634 
South Spring Street, Suite 617, Los Angeles, CA 90014. 
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November 20, 2010: i spoke at a ‘'Convincing the Judge: Best Practices" seminar 
hosted by the National Asian Pacific American Bar Association during its annual 
convention. I spoke on effective motion practice and took questions from the 
audience. 1 have no notes, transcript or recording. NAP ABA’s address is 1612 K 
Street NW, Suite 1400, Washington, DC 20006. 

October 7, 201 0: 1 spoke at a brown bag lunch organized by the Vietnamese 
American Bar Association of Southern Califoniia. I spoke mainly about my own 
experiences and journey to the bench. 1 have no notes, transcript or recording. 

The court address is 255 East Temple Street, Los Angeles, CA 90012. 

Sepleinber 21 , 2010: 1 spoke at an event hosted by the Oregon Asian Pacific 
American Bar Association. My remarks congratulated OAPABA and encouraged 
its members to continue to engage in community service. I have no notes, 
transcript or recording. The address of OAPABA is P.O. Box 1 728, Portland, 
Oregon, OR 97207. 

July 30, 2010: 1 was a panel speaker at a “Women in Power” luncheon hosted by 
the Center for Asian Americans United for Self Empowerment (CAUSE), The 
panel was conducted in a “question and answer” format and ! have no recollection 
of the topics discus.sed. I have no notes, transcript or recording. CAUSE’S 
address is 260 South Los Robles Avenue, #118, Pasadena, CA 91101. 

July 22, 2010; I co-hosted a brown bag lunch on federal court practice for the 
Young Lawyers Division of the Federal Bar Association. The topic was effective 
federal court practice and I took questions from the attendees. I have no notes, 
transcript or recording. The court address is 255 East Temple Street, Los 
Angeles, CA 90012. 

June 5. 2010: 1 spoke at a mentoring lunch hosted by the Asian Pacific American 
Women Lawyers Alliance. The topic was my personal career path to the bench. I 
have no notes, transcript or recording. The address of APAWLA is 655 South 
Flower Street, Los Angeles. CA 90017. 

April 1 5, 20! 0: 1 spoke at the annual installation dinner of the Philippine 
American Bar Association of Los Angeles. Notes supplied. 

March 18, 2010; I delivered the keynote address during the annual installation 
dinner of the Vietnamese American Bar Association of DC. Notes and press 
coverage supplied. 

March 1 2, 201 0; I spoke at my investiture ceremony. Notes suppi fed. 

January 27, 2010; I spoke at a reception honoring my appointment to the United 
States District Court, hosted by the Asian Pacific American Bar Association and 
other bar organizations. Notes supplied. 
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October 16, 2009: Recipient of Trailblazer Award, National Conference of 
Vietnamese American Attorneys. I may have given remarks as the recipient of 
this award, but I do not specifically recall. I have no notes, transcript or 
recording. The organization has no address that ! was able to locate. 

February 2009: 1 delivered the keynote address at the Annual Dinner of the 
Vietnamese American Employees Association of Los Angeles County. Notes 
supplied. 

January 2009: 1 spoke at an event hosted by the Asian Pacific Islander Law 
Students Association of Southwestern Law School. Notes supplied. 

July 24, 2008: 1 spoke at the annual installation dinner of the Vietnamese 
American Bar Association of Southern California. To the best of my recollection, 
I spoke about my experiences as a Vietnamese American woman in the legal 
profession and on the bench. I have no notes, transcript or recording. The 
association’s address is 10517 Garden Grove Boulevard, Garden Grove, CA 
92843. 

2008: 1 was a panel speaker at the Annual National Conference of Vietnamese 
American Attorneys. The panel discussion concerned advice from judges 
regarding effective courtroom practice. I have no notes, transcript or recording. 
The organization has no address that I was able to locate. 

October 1 2, 2007: 1 spoke at the annual installation dinner of the Vietnamese 
American Bar Association of Northern California. My remarks congratulated 
VABA-NC and shared my own personal experiences. 1 have no notes, transcript 
or recording. The address of VABA-NC is 1570 The Alameda, Suite 121, San 
Jose, CA 95126. 

2007: 1 delivered remarks on the State of the Courts in Los Angeles County at 
Occidental College. PowerPoint slides supplied. 

October 28-29, 2006: I may have participated in the “Virtual Reality’’ Trial Skills 
Workshop, Southern California Chinese Lawyers Association. I do not 
specifically recall this event or the substance of any remarks. I have no notes, 
transcript or recording. The address of the SCCLA is P.O. Box 861959, Terminal 
Annex, Los Angeles, CA 90086. 

September 30, 2006: I vvas a panel speaker at the Annual National Conference of 
Vietnamese American Attorneys. The panel discussion concerned advice from 
judges regarding effective courtroom practice. I have no notes, transcript or 
recording. The organization has no address that 1 was able to locate. 
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February 21-22, 2004: 1 may have participated in the “Virtual Reality” Trial Skills 
Workshop, Southern California Chinese Lawyeis Association. I do not 
specifically recall tliis event or the substance of any remarks. I have no notes, 
transcript or recording. The address of the SCCLA is P.0, Box 861959, Terminal 
Annex, Los Angeles, CA 90086. 

2004: 1 spoke at the annual installation dinner of the UCLA Asian Pacific Islander 
Law Students Association. Notes supplied. 

August 16, 2003; Afternoon Tea with the Judges, Asian Pacific American Women 
Lawyers Alliance. I do not specifically recall this event or the substance of any 
remarks. I have no notes, transcript or recording. The address of APAWLA is 
655 SouUi Flower Street, Los Angeles, CA 90017. 

August 2003: 1 spoke at the annual Vietnamese American Youth Excellence 
Award Luncheon sponsored by the Vietnamese Culture and Science Association. 
The purpose of the luncheon was to honor Vietnamese American students who 
graduated as valedictorians of their high schools. My remarks celebrated the 
students’ achievements and encouraged them to pursue their dreams regardless of 
the barriers they may face. 1 have no notes, transcript or recording. The 
organization’s address is 46 1 5 Belle Park Drive, Houston, TX 77072. 

2003 ; I spoke at the annual installation diturer of the Vietnamese American Bar 
Association of Southern California. Partial notes supplied. 

September 19, 2002; Reception honoring my appointment to the Los Angeles 
Superior Comt, Asian Pacific American Bar Association, 1 have no notes, 
transcript or recording. The address of APABA is c/o Asian Pacific American 
Legal Center, 1 145 Wilshire Boulevard, 2nd Floor, Los Angeles, CA 90017. 

List all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these inter\'iews where 
they are available to you. 

1 have generally not given interviews as a United States District Judge. The list 
below represents my best efforts, through searches of (he Internet and my records, 
to identify articles in which I was quoted or a remark was attributed to me. 1 do 
not believe that 1 gave direct interviews to all of these publications, and perhaps 
some of these articles lifted materials from other published articles. After my 
appoinhnent to the Los Angeles County Superior Court in 2002, 1 gave several 
interviews to the Vietnamese language media and to other papers in the Asian 
Pacific American community, f am aware that there are a number of articles in 
the Vietnamese language newspapers about me, but other than what has already 
been provided, I do not have any other materials. 
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Ruth D. Kahn, M^omen Lawyers Association of Los Angeles to Honor New 
Judicial Officers and Life Members at This Year 's WLALA Holiday Reception, 
Women Lawyers Association of Los Angeles Newsletter, Nov. 2010. Copy 
supplied. 

Jackie Bong-Wright, Judge Jacqueline Nguyen: A Milestone Appointment, Asian 
Fortune, May 2, 2010. Copy supplied. 

Megan O’Neil, Her Passion Continues, Glendale News-Press, Dec. 10, 2009- 
Copy supplied. 

Jacqueline Nguyen ’87 Appointed to Federal Bench, Occidental Magazine, Dec. 

1 , 2009. Copy supplied. 

Kenneth Ofgang, Obama Nominates Nguyen to U.S^ District Court, Metropolitan 
News-Enterprise, Aug. 3, 2009. Copy supplied. 

Claran McEvoy, Superior Court Judge Is Obama 's First Pick for Federal Bench 
in California, Los Angeles Daily Journal, Aug. 3, 2009. Copy supplied. 

Sarah Garvey, Former Refugee Helps Jmmi gi ants Understand Laws, Daily 
Journal, Dec. 9, 2003. Copy supplied. 

Andy Faught, Justice is Served, Occidental Magazine, Winter 2003. Copy 
supplied. 

Nguyen Tning Tin, Tan Cbanh An Jacqueline H. Nguyen Ra Mat Dong Huong 
Ouan Cam, Dia Phuong, Oct. 7, 2002. Copy supplied. 

Sam Chu Lin, First Vietnamese American and Korean American Women Seated 
on Stare Judiciaiy, Asian Week, Aug. 23-29, 2002. Copy supplied, 

Sam Chu Lin, First Vietnamese Am. Woman Named to California Bench, The 
Rafu Shimpo, Aug. 23, 2002. Copy supplied. 

Jean Guccione, 2 Asian American Women Named as Judges, Los Angeles Times, 
Aug. 18, 2002, Copy supplied. 

Robert Greene, Davis Names Assistant U S- Attorney Jacqueline Nguyen to Fill 
Vacancy on Los Angeles Superior Court, Metropolitan News-Enterprise, Aug, 14, 
2002. Copy supplied. 

Kickback Scheme, City News Service, Feb. 4, 2002. Copy supplied. 

Medicare Fraud, City News Service, Aug. 29, 2001 Copy supplied. 
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Ray Seo, APABA 's Presideni Jacqueline Nguyen, The APABA Reporter, Aug. 
2000. Copy supplied. 

Garlic, City News Service, Nov. 1 7, 1 997. Copy supplied. 

Greg Hardesty, Four Charged with Fraud in Sales of Electronic Part to NASA, 
Military, Orange County Register, Oct. 9, 1997. Copy supplied. 

Rape Extradition, City News Service, July 1 5, 1 996. Copy supplied. 

1 3- Judicial Office : State (cltronologically) any judicial offices you have held, including 
positions as an administrative law Judge, whether such position was elected or appointed, 
and a description of the jurisdiction of each such court, 

I was appointed by former California Governor Gray Davis to serve as a Superior Court 
Judge, State of California, in August 2002, As a Superior Court judge, I had the authority' 
to preside over all lawsuits filed in the County of Los Angeles. I was assigned to hear 
pnraarily criminal law matters. As such, 1 presided over matters, including trials, filed 
and prosecuted by the District Attorney’s Office in Los Angeles County. 

1 was appointed to serve as a United Slates District Judge for the Central District of 
California by President Obama on December 4, 2009, after unanimous confirmation by 
the United Stales Senate. As a United States District Judge, I have the authority to 
preside over civil and criminal matters filed in or removed to the Central District of 
California, 

a, Approximately bow many cases have you presided over that have gone to verdict 
or judgment? 

In the past nine years as a state and federal judge, I have presided over thousands 
of cases, including over 75 jury trials and over 1 2 bench trials. 

j. Of these, approximately what percent were: 


jury trials: 

90% 

bench trials: 

10% 

civil proceedings: 

40% 

criminal proceedings: 

60% 


b. Provide citations for all opinions you have written, including concurrences and 
dissents. 

See attached list. 

c. For each of the 10 most significant cases over which you presided, provide: ( I ) a 
capsule summary of the nature the case; (2) the outcome of the case; (3) the name 
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and contact information for counsel who had a significant role in the trial of the 
case; and (3) the citation of die case (if reported) or the docket number and a copy 
of the opinion or judgment (if not reported). 

1 . Atlantic Inertial Systems, Inc. v. Condor Pacific Industries of California, Inc., 
et ai. Case No. 2;08-cv-02947-JHN-PJWx; United States District Court, 
Central District of California. Order Granting in Part and Denying in Part 
Plaintiffs Motion for Terminating and Monetary' Sanctions supplied 

This case arose from purported trademark infringement and misappropriation 
of trade secrets. Defendant Meltzner owned a gyroscope manufacturing 
company, Condor Pacific Industries, Inc. (‘‘Condor f’) which he founded and 
built into a S57 million dollar business. Condor I supplied the gyroscopes to 
commercial businesses as well as the United States military for use on 
aircrafts and missiles. In 2002, Meltzner sold the company to BAE Systems 
Inertial Products. The sale included all of Condor I's intellectual property, 
including the name, designs and drawings. BAE was acquired by Plaintiff 
Atlantic Inertial Systems, Inc. in 2007. After the four-year non-compete 
clause expired, Meltzner formed Condor Pacific Industries of CaUfomia, Inc. 
(“Condor IP’), hired Condor fs former employees, operated out of the same 
location as Condor I, and began to conduct business with Condor Ts old 
customers. Atlantic Inertia! Systems sued Meltzner and Condor II, alleging 
that Defendants misappropriated trade secrets and intellectual properly by 
using the same design drawings that were sold to Condor I. The case was 
hotly contested at every phase of the litigation and included numerous rounds 
of motions. Prior to trial, the Court granted termination sanctions on two 
claims against Defendants due to egregious discovery abuse by Meltzner. A 
jury trial was conducted in February 201 ), and the jury returned a verdict on 
the remaining claims in favor of Defendants. Plaintiff moved for permanent 
injunction as to the claims on which they prevailed prior to trial, which the 
court denied, 

PlaintifFs lead counsel: George B. Newhouse, Jr. 

Brown, White & Newhouse 
333 South Hope Street, 40th Floor 
Los Angeles, CA 90071 
(213)613-9474 

Defense lead counsel; Susan K. Leader and Edward Woods 
Brown, Woods & George LLP 
2121 Avenue of the Stars, 24th Floor 
Los Angeles, CA 90067 
(310) 274-7100 
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2. United Slates v. Barajas, el a/.. Case No. 2;lO-cr-0035l-.1HN; United States 
District Court, Central District of California. 

This case involves the indictment of 50 Defendants who are alleged members 
and associates of the Black Angels gang. They are charged with Racketeer 
Influenced and Corrupt Organizations ("‘RICO”) conspiracy, drug distribution 
conspiracy, and numerous other criminal charges. The Black Angels gang is a 
multi-generational street gang that is alleged to be closely aligned with an 
organization known as the “Mexican Mafia” or “La Erne.” The indictment 
alleges that members and associates of the Black Angels gang are 
continuously engaged in criminal activity, including the distribution of 
narcotics, throughout the city of Ontario, California, and the collection of 
“taxes” from others distributing narcotics in their area. The gang allegedly 
uses firearms to enforce their activities, maintains close communication with 
members who are incarcerated, and distributes narcotics in the prison system. 
The case is related to another indictment in which ) 2 individuals were 
charged. All of the Defendants in the 1 2-person indictment have pleaded 
guilty and have been sentenced. Numerous Defendants in this case have 
pleaded guilty; some have been sentenced, and others await sentencing. 
Numerous motions, including motions to dismiss, were heard in September 
201 1 Trial in this matter is set for January 2012. 

Government counsel: Reeina M. El-Amamy 

Justin R. Rhoades 
United States Attorney’s Office 
3 1 2 North Spring Street 
Los Angeles, CA 90012 
(213)894-0552 

Defense counsel: William S. Harris 

(partial list) William S. Harris Law Offices 

1 499 Huntington Drive, Suite 403 
South Pasadena, CA 91030 
(626) 441-9300 
(for defendtint Barajas) 

Alan Eisner 

Kestenbaum, Eisner & Groin LLP 
1 4401 Sylvan Street, Suite 1 2 
Van Nuys, CA 91401 
(818) 781-1570 
(for defendant Gil) 
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Antonio Y oon 

Antonio Yoon Law Offices 

14241 East Firestone Boulevard, Suite 400 

La Mirada, CA 90638 

(213) 749-9882 

(for defendant Navarro) 

Joel A. Thvedt 

Bensinger, Ritt, Tai & Thvedt 

65 North Raymond Avenue, Suite 320 

Pasadena, CA 91 103 

(626) 685-2550 

(for defendant Hurtado) 

Rjchard M. Callahan, ir. 

Richard M, Callahan Law Offices 
225 South Lake Avenue, Suite 300 
Pasadena, CA 91 lOI 
(626) 202-4060 
(for defendant Jimenez) 

Richard S. Kim 

Rjchard S. Kim Law Offices 

21515 Hawthorne Boulevard, Suite 200 

Torrance, CA 90503 

(310) 406-3714 

(for defendant Diaz) 

Lindsey Burcham 

1254 South Waterman, Suite 50 

San Bernardino, CA 92408 

(951)333-8279 

(for defendant Moraga) 

Michael Mayock 

W. Michael Mayock Law Offices 
65 North Raymond Avenue, Suite 23 S 
Pasadena, CA 91 103 
(626) 405-1465 
(for defendant Espinoza) 
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John D. Robertson 

John D. Robertson Law Offices 

1055 Wilshire Boulevard, Suite 1702 

Los Angeles, CA 900 1 7 

(213) 482-8893 

(for defendant Quiroz) 

Yolanda Barrera 
Yolanda Barrera Law Offices 
421 East Huntington Drive 
Monrovia. C A 91016 
(626) 574-1053 
(for defendant Castro) 

3. Smartmetric, Inc. v. MasterCard Inlernaiiona! Incorporated, et al,2:\Q-c.v- 
1 864-JHN-FMO; United States District Court, Central District of California. 
Order re Markman Claim Construction Hearing supplied. 

This action arose of out alleged infringement by Defendants MasterCard 
Incorporated (“MasterCard’') and Visa, Inc. (“Visa”) of a patent owned by 
Plaintiff. After two rounds of motions to dismiss, the Court ordered briefing 
and held a Markman hearing on claim construction. After the Court issued a 
1 9-page claim construction order interpreting disputed terms in the patent, the 
parties stipulated to dismiss the case, reserving their right to appeal to the 
Court of Appeals for the Federal Circuit. 

Plaintiffs counsel; Patrick F. Bright 

Wagner, Anderson & Bright LLP 
, 3541 Ocean View Boulevard 

Glendale, C A 91 208 
(818) 249-9300 

Defense counsel: Gary Alan Clark 

Darren M. Franklin 
Dennis .1. Smith 

Sheppard, Mullin, Richter & Hampton LLP 
333 South Hope Street, 48th Floor 
Los Angeles, CA 90071 
(213)620-1780 

Brent D. Sokol 
Steven John Corr 
Jones Day 

555 South Flower Street, 50lh Floor 
Los Angeles, CA 9007 1 
(213) 489-3939 
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Joseph Melnick 
Jones Day 

1755 Embarcadero Road 
Palo Alto. CA 94304 
(650) 739-3939 

4, Dees v. City of Los Angeles, et al., 2:08-cv-05786-JHN-AGRjc; United States 
District Court, Central District of California. Order Granting in Part and 
Denying in Part Defendant City's Motion for Sunamary .ludgment and 
Granting Defendant County’s Motion for Summary Judgment supplied. 

This case arose out of Plaintiffs arrest, incarceration pending trial, and 
prosecution for first degree murder of a victim who was killed in May 2004. 
Plaintiff was incarcerated for three years pending trial until the charges 
against him were completely dismissed in 2007. During that time, he was 
housed with a violent inmate who allegedly beat and slabbed Plaintiff in the 
eye. Plaintiff filed suit against the City and individual police officers, alleging 
that he was harassed, arrested without probable cause, deceived and coerced 
into confessing to a crime he did not commit, and placed in a "high risk” cell. 
After extensive summary judgment briefing, wliich the court granted in part 
and denied in part, the matter was settled out of court. 

Plaintiffs counsel: C. Lisa Schafter 

John McRae Walker 
John M. Walker Law Offices 
5850 Canoga Avenue, 4Lh Floor 
Woodland Hills, CA 91367 
(818) 719-9181 

Defendant’s counsel: Geoffrey R, Plowden 

Kelly N. Kades 

Los Angeles City Attorney’s Office 
City Hall East 

200 North Main Street, 6th Floor 
Los Angeles, CA 90012 
(213) 978-7038 
(213) 978-7034 

5. United States v. Adzhemyan, et al. Case No. 2:09'Cr-00783-JHN; United 
States District Court, Central District of California. 

Defendants were indicted for conspiring to kidnap victim S.K. The parties 
contested the purpose of the kidnapping, and the court made key pretrial 
rulings regarding the relevancy of certain defenses and evidence, ft was 
undisputed that during the kidnapping, the victim suffered a gunshot wound 
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that had punctured his bowel. During the five days that the victim was held, 
his condition worsened such that tire wound became life-threatening. The 
victim was rescued by the Los Angeles Police Department SWAT team and 
required immediate surgery and hospitalization in the intensive care unit, One 
Defendant entered a guilty plea prior to trial and has been sentenced to 210 
months of imprisonment. The first trial as to the remaining Defendants, which 
occurred in January 2010, resulted in a mistrial when the jury hung. The case 
was retried in May 2010 and resulted in the convictions of both remaining 
Defendants. Due to issues pertaining to discovery that arose following the 
verdict, the matter is pending for hearing on motions for a new trial and 
sentencing. 


Government counsel: Robert E. Dugdale 

Chief, Criminal Division 
E. Martin Estrada 
Christina M. Moreno 
Assistant United States Attorneys 
United Slates Attorney’s Office 
3 1 2 North Spring Street 
Los Angeles, CA 90012 
(213) 894-4685 

Brian R. Michael (lead counsel during the first trial) 
Wilmer, Cutler, Pickering, Hale & Dorr LLP 
350 South Grand Avenue, Suite 2100 
Los Angeles, CA 90071 
(213) 443-5300 

Defense counsel: Harland W. Braun (for defendant Adzhemyan) 

Harland W. Braun Law Offices 
1880 Century Park East, Suite 710 
Los Angeles, CA 90067 
(310) 277-4777 

Irwin Mark Bledstein (for defendant Garibyan) 
Mark Bledstein Law Offices 
15915 Ventura Boulevard, Suite 203 
Encino, CA 91436 
(818)995-0801 

Barry B. Smith (for defendant Gibson) 

Barry B. Smith I.aw Offices 
2 Red Plum Circle 
Monterey Park, CA 91755 
(323) 722-4880 
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6. Wilson V. Farmers Group, Inc. Employees Profit Sharing Savings Plan Trust, 
el al. , Case No. 2: 1 0-cv-05089-JHN-AJW 

Related cases; Folck v. Farmers Group, Inc. Employees Profit Sharing 
Savings Plan Trust, el o/., Case No. 2;09-cv-021 16-JHN-AJW and 
Smith V. Farmers Group. Inc. Employees Profit Sharing Savings Plan Trust, et 
al.. Case No. 2:09-cv-0828S-.THN-AJW; United States District Court, Central 
District of California. Order Granting Plaintiffs Motion for Class 
Certification supplied. 

This action stems from a slate class action lawsuit brought by a group of 
employees of Fanners Insurance Exchange (“FIE”) who sought overtime pay 
under California law on the ground that they were improperly classified as 
exempt. A jury trial in state court resulted in a multi-million dollar verdict in 
favor of Plaintiffs that led to various appellate challenges and modifications. 
The primary issue in these federal cases concerns the interaction between, the 
overtime payments in the state court actions and how they affect the 
Employees’ Profit Sharing Savings Plan Trust. FIE deposited monies into the 
individual accounts of employees based on compensation. However, FIE 
changed the definition of compensation to exclude overtime and made the 
change retroactive to January 1, 2004. Because the class members in the 
underlying state lawsuit were awarded retroactive overtime compensation to 
the lime period prior to 2004, Plaintiffs now assert in these federal cases that 
the Plan should be adjusted to reflect the overtime payments prior to 2004. 

The court certified the Wilson case as a class action in February 2011, and the 
litigation is still {tending. 

Plaintiffs counsel: Ronald Dean 

Ronald G. Dean Law Offices 
1 1 55 Via de la Paz 
Pacific Palisades, CA 90272 
(310) 459-1626 

Defense counsel: Mark A. Casciari 

Seyfarlh Shaw LLP 
1 3 1 South Dearborn Street, Suite 2400 
Chicago, IL 60603 
(312) 460-5855 

Sheryl L. Skibbe 

Seyfarth Shaw LLP 

2029 Century Park East, Suite 3500 

Los Angeles, CA 90067 

(310) 277-7200 
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7. Barnes, el al v. City of Pasadena, el al. Case No. 2:1 0-cv-00470-JHN-PJW; 
United States District Court, Central District of California. Order Granting 
Defendants’ Motion for Summary Judgment supplied. 

This lawsuit arose from the shooting and death of Barnes by City of Pasadena 
Officers Reep and Alvarado. The shooting occurred during a traffic stop of a 
car in which Banies was a passenger. Plaintiffs are Barnes’ children and his 
estate. The Officers contend that Barnes pulled a gun on them as they tried to 
remove liim from the car, and they shot him in self-defense. A loaded gun 
was found near Barnes’ body after the shooting. Plaintiffs contend that the 
gun was planted, and that the Officers used excessive force. On May 5, 201 1, 
the Court granted Defendants’ motion for summary judgment. The matter has 
been appealed to the Court of Appeals for the Ninth Circuit. 

Plaintiffs’ counsel: Edirissa Mohammad Omar Faal 

Law Offices of Edi M. 0 Faal 
1 055 West Seventh Street, Suite 2140 
Los Angeles, CA 900 1 7 
(213) 534-0344 

Defendants’ counsel; Hugh Halford 

Michele Christine Beal 
Pasadena City Attoniey’s Office 
101 North Garfield Avenue 
P.O. Box 71 15 
Pasadena. CA 91109 
(626) 744-4141 

Kimberly E. Colwell 
Kevin E. Gilbert 

Meyers. Nave, Riback, Silver & Wilson 
555 12th Street, Suite 1 500 
Oakland, CA 94607 
(510) 808-2000 

8- In re Freemont General Corporation Liiigation, Case No. 2:07-cv-02693- 
JHN-FFM; United Stales District Court, Central District of California. Order 
Granting Motion for Class Certification supplied. 

Tins action was filed in April 2007 and was related to numerous other 
potential class actions. The matters were consolidated. Plaintiffs were 
employees or participants in the Freemont General Corporation’s 401 (k) and 
employee stock ownership plans. Defendants were the plans’ fiduciaries. 
Plaintiffs claim Defendants breached their fiduciary duties to protect the plans 
under the Employee Retirement income Security Act of 1 974. Plaintiffs’ 
primary allegation is that Freemont stock was an imprudent investment for the 
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plans’ assets during the class period. After extensive litigation, the Court 
granted Plaintiffs motion for class certification in April 2010. [n September 
2010, the Court granted in part and denied in part Plaintiffs’ motion for partial 
summary judgmenl on one of Defendants' affirmative defenses. The parties 
subsequently agreed to settle the matter for $21 million. The Court approved 
the settlement and awarded class counsel 30% of the fund in attorney’s fees 
due to the extensive nature of the litigation and the result that was achieved 
for the class plaintiffs. 

PlaintifFs counsel; Lynn Lincoln Sarko 
Derek W. Loeser 
Sarah H. Kimberly 
Keller Rohrback 
1201 Third Avenue, Suite 3200 
Seattle, WA9810! 

(206) 623-1900 

David Chen 
Jones Day 

1755 Embarcadero Road 
Palo Alto, CA 94303 
(650) 739-3902 

Defense counsel: Michael C. Lieb 

Leemorc Kushner 

Willenken, Wilson, Loh & Lieb LLP 
707 Wilshire Boulevard, Suite 3850 
Los Angeles, CA 90017 
(213) 955-9240 

9. People V. Ymmg, Case No. GA070636; Trial: October 2 to 29, 2008; Superior 
Court of California, County of Los Angeles, 

Defendant was charged with multiple counts of oral copulation and sodomy 
on a child under 10 years old and lewd acts with a child under 14 years old. 
The victim was Defendant’s stepdaughter. The evidence showed that 
Defendant repeatedly sexually abused his stepdaughter, including sodomizing 
her when she was only eight years old. He was eventually apprehended after 
percipient witnesses observed the child being forced to engage in a sex act 
with Defendant in a vehicle. Following a lengthy trial. Defendant was 
convicted of all counts. Due to Defendant’s prior criminal history, on January 
6, 2009, he was sentenced under the Three Strikes Law to a term of 250 years 
to life. 
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People’s counsel: Ana Lopez 

Deputy District Attorney 
District Attorney’s Office 
300 East Walnut Avenue 
Pasadena, CA 91101 
(616) 356-5610 

Defense counsel: Geoffrey Pope 

1375 Elma Court 
Ontario, CA 91764 
(909)983-3917 

10. People V. Carpenter, GA066584, Trial; October 22-November 6, 2007; 
Superior Court of California, County of Los Angeles. 

Defendant was charged with attempted murder arising out of an incident in a 
local motel room in which Defendant stabbed a paraplegic victim multiple 
times. Defendant fled the scene while Ore victim lay bleeding. The evidence 
showed that the victim may have been invited to Defendant’s motel room by 
other people in order to do drugs, although the victim denied that he used any 
drugs. The victim described the attack as unprovoked and rage-induced. 
Defendant, however, described the victim as the aggressor and testified that he 
vigorously defended himself after the victim attempted to slash his throat in 
order to rob him. Defendant testified that he fled from the scene because of 
his criminal history and the fear that the police would discount his version of 
events. Despite the severity of the victim’s injuries, the victim's version was 
rife witlt inconsistencies, and ihejury found Defendant not guilty. 

People’s counsel: Donna Hollingsworth 

Deputy District Attorney 
District Attorney’s Office 
210 West Temple Street. 18th Floor 
Los Angeles. CA 900 1 2 
(213) 202-7777 

Defense counsel: Eric Stanford 

Deputy Public Defender 
Public Defender’s Office 
1 50 North Commonwealth Avenue 
Alhambra, CA 9180! 

(626) 308-5571 

d. For each of the 10 most significant opinions you have written, provide: (1) 

citations for those decisions that were published; (2) a copy of those decisions that 
were not published; and (3) the names and contact information for the attorneys 
who played a significant role in the case. 
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1. Dees V. City of Los Angeles, el ai., 2;08-cv-05786-JHN-AGRx; United States 
District Court, Central District of California. (Order Granting in Part and 
Denying in Part Defendant City’s Motion for Summary Judgment and 
Granting Defendant County’s Motion for Summary Judgment; copy supplied 
in response to 13c.) 

Plaintiffs counsel: C. Lisa Schafter 

John McRae Walker 
John M- Walker Law Offices 
5850 Canoga Avenue, 4th Floor 
Woodland Hills, CA 91367 
(818)719-9181 

Defendant’s counsel: Geoffrey R. Plowden 

Kelly N. Kades 

Los Angeles City Attorney’s Office 
City Hall East 

200 North Main Street, 6th Floor 
Los Angeles, CA 90012 
(213) 978-7038 
(213) 978-7034 

2, Allanlic Ineriial Systems. Inc. v. Condor Pacific Industries of California, Inc., 
el al. Case No. 2:08-cv-02947-JHN-PJWx; United States District Court, 
Central District of California. (Order Granting in Part and Denying in Part 
Plaintiffs Motion for Terminating and Monetary Sanctions; copy supplied in 
response to 13c.) 

Plaintiffs lead counsel: George B. Newhouse, Jr. 

Brown, White & Newhouse 
333 South Hope Street, 40th Floor 
Los Angeles, CA 9007 1 
(213)613-9474 

Defense lead counsel: Susan K. Leader and Edward Woods 

Brown, Woods & George LLP 
2121 Avenue of the Stars, 24th Floor 
Los Angeles, CA 90067 
(310)274-7100 
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3. Barnes, e/ al. v. Cuy of Pasadena, el al.. Case No. 2:10-cv-00470-JHN-PJW; 
United Stales District Court, Centra! District of California. (Order Granting 
Defendants’ Motion for Summary Judgment; copy supplied in response to 
13c.) 

Plaintiffs’ counsel: Edivissa Mohammad Omar Faal 

Law Offices of Edi M. O Faal 
1055 West Seventh Street, Suite 2 1 40 
Los Angeles, CA 900 1 7 
(213)534-0344 

Defendants’ counsel; Hugh Halford 

Michele Christine Beal 
Pasadena City Attorney’s Office 
101 North Garfield Avenue 
P.O. Box 71 15 
Pasadena, C A 91109 
(626) 744-4141 

Kimberly E. Colwell 
Kevin E. Gilbert 

Meyers, Nave, Riback, Silver & Wilson 
555 12lh Street, Suite 1500 
Oakland, CA 94607 
(510)808-2000 

4. Wilson V. Fanners Group, Inc Employees Profit Sharing Savings Plan Trust, 
el al., Case No. 2:10-cv-05089-JHN-AJW; United Stales District Court, 
Central District of California. (Order Granting Plaintiffs Motion for Class 
Certification; copy supplied in response to 13c.) 

Plaintiffs counsel: Ronald Dean 

Ronald G. Dean Law Offices 
1 155 Via de la Paz 
Pacific Palisades, CA 90272 
(310)459-1626 

Defense counsel; Mark A. Casciari 

Seyfarth Shaw LLP 
1 3 1 South Dearborn Street, Suite 2400 
Chicago, IL 60603 
(312) 460-5855 
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Shery! L, Skibbe 

Seyfarili Shaw LLP 

2029 Century Park East, Suite 3500 

Los Angeles, CA 90067 

(310) 277-7200 

5. Guengerich ef al. v. Baron, el ai. Case No. 2: 1 0-cv-01 045-JHN-PLAx; 
United States District Court, Central District of California. (Order Granting 
Defendants’ Motion for Summary Judgment and Denying Plaintiffs’ Motion 
for Summary Adjudication; copy supplied.) 

Plaintiffs’ counsel: Allison Kristine Aranda 

Catherine W. Short 
Life Legal Defense Foundation 
P.0, Box 890685 
Temecula, CA 92589 
(951) 541-9327 

Defense counsel: Raymond Mulligan 

Sharon Ormond 

Atkinson, Andelson, Loya, Ruud & Romo 
12800 Center Court Drive, Suite 300 
Cerritos, CA 90703 
(562) 653-3200 

Jennifer Lehman 

Los Angeles County Counsel 

651 Kenneth Hahn Hall of Administration 

500 West Temple Street 

Los Angeles, CA 90012 

(213)974-1908 

6. Smartmelric, Inc. v. MasterCard International Incorporated, c/ n/. , 2;10-cv- 
1 864-JHN-FMO; United States District Court, Central District of California. 
(Order re Markman Claim Construction Hearing; copy supplied in response to 
13c.) 

Plaintiffs counsel: Patrick F. Bright 

Wagner, Anderson & Bright LLP 
3541 Ocean View Boulevard 
Glendale, CA 91208 
(818) 249-9300 
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Defense counsel: Gary Alan Clark 

Darren M- Franklin 
Dennis J. Smith 

Sheppard, Mullin, Richter & Hampton LLP 
333 South Hope Street, 48ih Floor 
Los Angeles, CA 9007 1 
(213)620-1780 

Brent D. Sokol 
Steven John Corr 
Jones Day 

555 South Flower Street, 50th Floor 
Los Angeles, CA 90071 
(213)489-3939 

Joseph Melnick 
Jones Day 

1755 Embarcadero Road 
Palo Alto, CA 94304 
(650) 739-3939 

7. Spainhower v, U.S. Bank National Association, el al.. Case No. 2:08-cv- 
00137-JHN-PJW; United States District Court, Central District of California 
(Order Denying Motion for Class Certification; copy supplied.) 

Plaintiffs counsel: Arin Norijanian 

Matthew A. Kaufman 
Harris & Kaufman 

1 5260 Ventura Boulevard, Suite 2250 
Sherman Oaks, CA 9 1 403 
(818)990-1999 

Defense counsel: Emilie Consuelo Woodhead 

Winston & Strawn LLP 
333 South Grand Avenue, 38th Floor 
Los Angeles, CA 90071 
(213)615-1873 
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8. United States v- Wycoff. el al.. Case No. 2:i0-cv-05856-JHN-PLAx; United 
Stales District Court, Central District of California. (Order Granting Motion 
for Preliminary Injunction; copy supplied.) 

Plaintiffs counsel: Brian Corcoran 

U.S. Department of Justice 
Tax Division 
P.O. Box 7238 
Washington, DC 20044 
(202) 353-7421 

Darwin Thomas 

Office of United States Attorney 
300 North Los Angeles Street, Room 721 1 
Los Angeles, CA 90012 
(213) 894-0115 

Defendants are in pro per 2801 Ocean Park Boulevard, #296 
Santa Monica, CA 90064 
(310) 398-6370 

9. Perrin, et al. v. Southwest Water Company, el a!.. Case No. 2.08-cv-07833- 
JHN-AGR; United States District Court, Central District of California. (Order 
Granting Defendants' Motion to Dismiss Second Consolidated Amended 
Complaint; copy supplied.) 

Plaintiffs’ counsel: Joon M. Khang 

Khang & KJtang LLP 
1 901 Avenue of the Stars, 2nd Floor 
Los Angeles, CA 90067 
(310) 461-1.342 

Lionel 21evi Glancy 
Michael Marc Goldberg 
Glancy, Binkow & Goldberg, LLP 
1 801 Avenue of the Stars, Suite 3 1 1 
Los Angeles, CA 90067 
(310) 201-9150 

Defense lead counsel; Jennifer Marie Feldman 
Robert Brownlie 
DLA Piper LLP 
40 1 B Street, Suite 1 700 
San Diego, CA 92101 
(619) 699-2700 
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Robert Meyer 
Saul Brenner 
Loeb & Loeb 

10100 Santa Monica Boulevard, Suite 2200 
Los Angeles, CA 90067 
(310)282-2000 

10. Kratos Defeme & Security, Inc, v. Federal Insurance Company, e! aL, Case 
No. 2:09-cv-03462-JHN-PJW; United States District Court, Central District of 
California. (Order Granting Defendant’s Motion for Judgment on the 
Pleadings as to Plaintiffs Third Cause of Action for Breach of Implied 
Warranty; copy supplied.) 

Plaintiffs lead counsel: Daniel Marino 

Luque Marino LLP 
910 17th Street NW, Suite 800 
Washington, DC 90006 
(202) 223-8888 

Mark J. Geragos 
Geragos & Geragos 
644 South Figueroa Street 
Los Angeles. CA 90017 
(213) 625-3900 

Defense counsel; David Zubkoff 

Gerald L. McMahon 

Seltzer, Caplan, McMahon & Vitek 

750 B Street. Suite 2100 

San Diego, CA 92101 

(619)685-3003 

e. Provide a list of all cases in which certiorari was requested or granted. 

I am not aware of any case of mine in which certiorari was requested oi" granted. 

f. Provide a brief summary of and citations for all of your opinions where your 
decisions were reversed by a reviewing court or where your judgment was 
affiirned with significant criticism of your substantive or procedural rulings. If 
any of tire opinions listed were not officially reported, provide copies of the 
opinions. 

People V. Dorsey, 2009 WL 3208687 (Cal, App. 2 Dist. 2009). The Defendant 
was convicted of being a felon in possession of a fireann. I granted the 
Defendant’s Romero motion, and sentenced him as a second “strike” offender to 7 
years under the California Three Strikes Law rather than as a third “strike” 
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offender, under which the sentence was 26 years to life. The California Court of 
Appeal reversed and found that, under the particular facts of this case, it was an 
abuse of discretion to grant the Defendant’s Romero motion. 

Other than the above case, to my knowledge, 1 have not been reversed either by 
the California Court of Appeal or the Court of Appeals for the Ninth Circuit. 

Some of my decisions were affirmed with minor modifications by the California 
Court of Appeal. 

g. Provide a description of the number and percentage of your decisions in which 
you issued an unpublished opinion and the manner in which those unpublished 
opinions are filed and/or stored. 

As a district judge, 1 have filed all my decisions with the federal judiciary's 
CM/ECF system, which makes all written decisions available to the public and 
attorneys online. Some of my decisions have been published electronically by 
Westlaw or Lexis. As a state court judge, 1 issued very few written decisions. 

The written decisions were unpublished and stored in the original court files. 

h. Provide citations for significant opinions on federal or state constitutional issues, 
together with the citation to appellate court rulings on such opinions. If any of the 
opinions listed were not officially reported, provide copies of the opinions. 

Gvengerick el at. v. Baron, el at.. Case No. 2:10-cv-01045-JI-rN-PLAx; United 
States District Court, Central District of California. Copy supplied in response to 
Question 13d. 

Barnes, et at. v. City of Pasadena, el at.. Case No. 2:10-cv-00470-JHN-PJW; 
United States District Court, Central District of California. Copy supplied in 
response to Question 13c. 

i. Provide citations to all cases in which you sat by designation on a federal court of 
appeals, including a brief summary of any opinions you authored, whether 
majority, dissenting, or concurring, and any dissenting opinions you joined. 

I have not sat by designation on a federal court of appeals. 

14. Recusal: If you are or have been ajudge, identify the basis by which you have assessed 
the necessity or propriety of recusal (If your court employs an "automatic" recusal system 
by which you may be recused without your knowledge, please include a general 
description of that system.) Provide a list of any cases, motions or matters that have 
come before you in which a litigant or party has requested that you recuse yourself due to 
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify 
each such case, and for each provide the following information: 
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a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal 

As a state court judge, 1 reviewed each case to determine whether there was a 
basis for recusal or disclosure. To the best of my recollection, I was never asked 
to recuse on any case nor did 1 ever recuse sua sponte. 

The District Court court has an automated conflict check system. 1 list in that 
system the names of persons who cannot appear before me due to close personal 
relationships and financial interests which would preclude me from presiding over 
those matters. The system automatically flags any conflict so that the case may 
be reassigned. In addition, my clerks and I review each case for potential conflict 
of interest. 1 have not recused myself in any case. In one criminal case, counsel 
for one of the defendants moved for my recusal on the ground that my husband is 
an Assistant United States Attorney and his Office was prosecuting the case. My 
court automatically referred the motion to anotlier judge, as it does whenever a 
recusal motion is made. After the motion to recuse was heard and denied by 
another district judge, I continued to handle the matter. The case was United 
Slates V. Adxhemyan, el a!.. Case No. 2;09-cr-00783-JHN. 

15. Public Office. Political Activities and Affiliations : 

a. List clironologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

None. 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political parly or election committee. If you have ever 
held a position or played a role in a political campaign, identify the particulars of 
the campaign, including the candidate, dates of the campaign, your title and 
responsibilities. 

None. 
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16, Legal Career: Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I did not serve as a clerk to a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have not practiced alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

1991 - 1994 

Musick, Peeler & Garrett 
One Wilshire Blvd. 

Los Angeles, CA 90017 
Associate Attorney 

1995-2002 

United States Attorney's Office 
312 North Spring Street 
Los Angeles, CA 90012 

Deputy Chief, General Crimes Section (2000 - 2002) 

Assistant United Stales Allomey, Organized Crime Strike Force (1999 - 

2000) 

Assistant United States Attorney, Public Corruption & Government Fraud 
Section (1996- 1999) 

Assistant United Stales Attorney, General Crimes Section (1995 - 1996) 

tv. whether you served as a mediator or arbitrator in alternative dispute 

resolution proceedings and, if so, a description of the 10 most significant 
matters with which you were involved in that capacity. 

I have not served as a mediator or arbitrator in alternative dispute 
resolutions proceedings. 
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b. Describe: 

!. the genera) character of your law practice and indicate by date when its 
character has changed over the years. 

Following graduation from law school in 1991, 1 worked as an associate 
attorney in the Litigation Department of Mustek, Peeler & Gan ett. 1 
practiced civil litigation in various areas, including commercial disputes, 
intellectual property, and construction defect. 

From 1995 to August 2002, 1 served as an Assistant United States 
Altoniey in (he United States Attorney’s Office for the Centra! District of 
California. 1 served in various sections in the Criminal Division, including 
the Public Coituplion and Government Fraud Section for approximately 
five years. I specialized in the prosecution of complex fraud matters 
involving smuggling offenses, immigration fraud, mail fraud and tax 
fraud. I handled all phases of the prosecution, including leading extensive 
grand jury investigations, complaints and arrests, indictments, trials, 
sentencings, appeals before the Ninth Circuit, and post-trial habeas corpus 
litigation. 1 prosecuted numerous significant matters, including a case that 
was described by the U.S. Customs Service as its largest commercial 
smuggling case I was also the lead attorney in a multi-agency 
investigation that resulted in the first ever conviction in the United States 
for providing material support and resources to a designated terrorist 
organization. 

I also served as the Department of Defense (“DOD”) Fraud Coordinator, 
responsible for oversight of alt DOD fraud prosecutions in the Central 
District of California. I met regularly with the managers of ail federal 
agencies responsible for the investigation of DOD fraud, including the 
FBI, the Defense Criminal Investigative Service, the NASA Office of the 
Inspector General, and the Office of Investigations for the Air Force and 
Navy, in order to plan new prosecution initiatives and coordinate 
significant investigations and prosecutions. 1 provided training to agents 
from various federal agencies on various topics, including how to handle 
grand jury investigations. 

In 2000, I served for six months in the Organized Crime Strike Force 
Section, handling organized crime cases including a Title II! wiretap 
investigation of a Russian organized crime group responsible for the 
smuggling of sex slaves into the United States from the Ukraine. I left 
that section in order to accept a promotion to be a Deputy Chief with the 
General Crimes Section where I was responsible for the training and 
supervision of new AUSAs in the prosecution of a wide variety of cases, 
including violent crimes, narcotics trafficking, gun cases, and all types of 
fraud. In addition to supervision responsibilities, I frequently served as a 
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“moot court” judge to prepare AUSAs in the office for oral argument 
before the Court of Appeals for the Ninth Circuit, 

ii. your typical clients and the areas at each period of your legal career, if 
any, in which you have specialized. 

fn private practice, I represented organizations and individuals involved in 
commercial disputes, intellectual property, and construction defect 
matters. 

As an Assistant United States Attorney, my client was the United States. I 
specialized in the prosecution of violent crimes, organized crime, narcotics 
trafficking, gun cases, and complex fraud matters. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

All of my practice as an attorney has been in litigation. In private practice, I 
appeared in court occasionally. As an Assistant United States Attorney, I 
appeared in court frequently. 


i. indicate the percentage of your practice in; 

1 . 

federal courts: 

70% 

2. 

state courts of record; 

30% 

3. 

other courts: 

0% 

4. 

administrative agencies; 

0% 

ii. Indicate the percentage of your 

practice in: 

1 , 

civil proceedings: 

33% 

2, 

criminal proceedings; 

67% 


d. State the number of cases in courts of record, including cases before 

administrative law judges, you tried to verdict, judgment or final decision (rather 
than settled), indicating whether you were sole counsel, chief counsel, or associate 
counsel. 

I tried 1 0 cases to verdict as an attorney prior to becoming a judge. I was sole 
counsel representing the United States in seven trials, and co-lead counsel in three 
long trials. 

i. What percentage of these trials were: 

1. jury: 80% 

2 . non-jury: 20% 
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e. Describe your practice, if any, before the Supreme Court of the United States. 
Supply four (4) copies of any briefs, amicus or othervt'ise, and, if applicable, any 
oral argument transcripts before the Supreme Court in connection with your 
practice. 

I have not practiced before Ihe Supreme Court of the United States. 

1 7. Litigation : Describe the ten ( 1 0) most significant litigated matters which you personally 
handled, whether or not you were the attorney of record. Give the citations, if the cases 
were reported, and the docket number and date if unreported. Give a capsule summary of 
the substance of each case. Identify the party or parties whom you represented; describe 
in detail the nature of your participation in the litigation and the final disposition of the 
case. Also slate as to each case; 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1. Untied Slates v. Ntinei, CR 01-145-NM; United Stales District Court, Central 
District of California; Honorable Nora M. Maneila; 2001 

This was a complex health care fraud prosecution resulting from an extensive 
grand jury investigation. Defendant, a registered nurse, was the owner of a 
home health agency. From approximately 1995 to 1998, Defendan! also 
owned or controlled several board and care facilities for primarily Medicare 
patients. Defendant orchestrated a scheme to defraud Medicare, resulting in a 
loss of millions of dollars. Defendant created numerous shell companies and 
false books in order to conceal illegal kick-backs and claims for non-existent 
services. I led the grand jury investigation which resulted in sufficient 
evidence to secure Defendant’s guilty pica on February 26, 2001 to health 
care fraud and lax charges as well as her cooperation in connection with 
health care fraud perpetrated by other individuals. 

Defense Counsel: Richard Steingard 

Lrghtfool Steingard & Sadowsky LLP 
800 Wilshire Boulevard, Suite 1050 
Los Angeles, CA 900 1 7 
(213) 260-9449 

2. United Stales v. Dev. CR 01-224-RSWL; Related cases: United Slates v. 
Yekrang, CR 01-225-CBM, United Stales v. Tabalabai, CR 01-663-RSWL; 
United States District Court, Central District of California; Honorable Ronald 
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S.W. Lew (CR 01-224 and CR 01-663); Honorable Consuelo B. Marshall (CR 
01-225); 2000 - 200! 

This case involved acceptance of illegal kick-back payments by Defendants 
Yekrang and Tabatabai, employees at Allied Signal, Inc. (now Honeywell, 
Inc.), a government contractor. Defendant Dev was the owner of Object 
Foundry, Inc., a software company providing software-related consulting 
services to Allied Signal on a subcontract basis. Dev gave Yekrang and 
Tabatabai illegal kickback payments in exchange for subcontract awards, 
contract extensions, and for the approval of inflated labor claims submitted by 
Dev to Allied Signal. Defendants disguised the illegal payments, about 
$250,000 in less than two years, by funneling the money tlirough various 
corporate bank accounts and falsely reporting the nature of the payments to 
the IRS. I secured guilty pleas from all Defendants on kick-back and tax 
charges in 2001 after a one-year grand jury investigation. I was sole counsel 
for the United States. 

Defense Counsel; Michael Artan (for defendant Dev) 

One Wilshire Boulevard, Suite 2200 
Los Angeles, CA 900 1 7 
(213) 688-0370 

Martin Bakst (for defendant Yekrang) 

1 5760 Ventura Boulevard, Floor 1 6 
Encino, CA 91436 
(818) 981-1400 

David Conn (for defendant Tabatabai) 

(deceased) 

3. United Stales v. Tabatabai. el al., CR 99-225-CAS; United States District 
Court, Central District of California; Honorable Christina A. Snyder; 1999 

1 led a team of agents from the FBI, Stare Department, JNS, and LAPD during 
this complex, 2 'A-year investigation that led to the arrest of 35 individuals in 
several countries in 1999. The investigation targeted an international criminal 
network that spanned six states and four countries. Individuals in the network 
filed on behalf of their clients false applications for U.S. entry visas and 
asylum status in the United States, supporting the applications with false 
documents created by numerous independent document producers. These 
false documents, including identity cards, passports, bank and employment 
records, were also submitted at various U.S Embassies or Consulates in 
numerous countries. Significantly, the targets of the investigation were able 
to change their clients’ identities during the asylum process by changing their 
names, dates of birth, and if necessary, creating false fingerprint cards. These 
individuals’ identities were changed if they had an airest record, were 
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previously denied asylum under their true names, or were affiliated with a 
terrorist or subversive organization. In March of 1999, 1 coordinated over 40 
searches, arrests and interview teams consisting of more than 250 law 
enforcement agents. Agents seized more than S2 million in property and cash 
and confiscated weapons, narcotics, and hundreds of counterfeit identity 
documents. As a result of this investigation, four additional suspects were 
arrested in Turkey, Cyprus, and the Netherlands. On October 25, 1999, 
Tabatabai became the first individual ever in the United States to be convicted 
of providing material support and resources to a designated foreign terrorist 
organization in violation of Title 1 8, United States Code, Section 2339B. He 
also pleaded guilty to conspiracy to commit visa and asylum fraud. Further, 
16 other individuals eventually pleaded guilty to various fiaud and 
immigiation-related offenses. I was lead counsel for the United States. 

Co-counsel; Kenneth P. White 
Brown & White 

333 South Hope Street, 36tli Floor 
Los Angeles, CA 90071 
(213)613-9446 

Defense counsel: Jerry Caplan (for defendant Tabatabai) 

P.O. Box 7018 

Santa Monica. CA 90406 

(phone number not available) 

Philip Deitch (for defendant Karimian) 

Law Offices of Philip Deitch 
1717 Fourth Street 
Santa Monica, CA 90401 
(310) 899-9600 

John Yzurdiaga (for defendant Mohabber) 

800 Wilshire Boulevard, Suite 1510 
Los Angeles, CA 900 1 7 
(213)622-9262 

Thomas S. Byrnes (for defendant Gabaizadeh) 

8447 Wilshire Boulevard, Suite 204 
Beverly Hills, CA 902)1 
(3 1 0) 729-0995 

David Chesnoff (for defendant Arefe) 

520 South Fourth Street 
Las Vegas, Nevada 89101 
(702) 577-3997 
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T, Louis Palazzo (for defendant Arefe) 

520 South Fourth Street 
Las Vegas, Nevada 89101 
(702) 577-3997 

Alex R. Kessei (for defendant Veiseh) 

Law Offices of Alex R. Kcssel 
16542 Ventura Boulevard, Suite 305 
Encino, CA 91436 
(818) 995-1422 

Laura C. Crawford (for defendant Noori) 

Law Offices of Laura C. Crawford 
10821 Wilkins Avenue 
Los Angeles, CA 90024 
(310) 560-4528 

Ron Kaye (for defendant Haghighatgoo) 

Kaye, McLane & Bednarski LLP 
234 East Colorado Boulevard 
Pasadena, CA 91101 
(626) 844-7660 

4. United Stales v. Dennis, ei ai, CR 98-556-MMM; United States District 
Court, Centra] District of California; Honorable Margaret M. Monow; 1998 

In April and May of 1998, Defendants committed two armed, take-over style 
robberies of a Bank of America in Duarte, California In the first robbery, 
Defendant Hunter guarded the door with a gun while Defendant Dennis 
vaulted over the counter and robbed the merchant teller of approximately 
$13,000. One month later. Defendants relumed to the same bank, joined by a 
third robber. Defendants were more violent during this robbery, forcing a 
guard and customers to the floor at gunpoint. Defendant Hunter jumped over 
the counter and robbed all of the tellers. The third robber pleaded guilty prior 
to trial. During the jury trial, I handled half of the witnesses, including the 
main victim teller, and the closing and rebuttal arguments. Defendants were 
convicted of conspiracy, armed bank robberies, and using and carrying a 
fireann during crimes of violence. 

Co-counsel: Anthony Pacheco 

Proskauer Rose 

2049 Century Park East, Suite 3200 
Los Angeles, CA 90067 
(310) 284-5647 
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Defense counsel: Humberto Diaz (for defendant Hunter) 

Deputy Federal Public Defender 
Federal Public Defender’s Office 
32 1 East Second Street 
Los Angeles, CA 90012 
(213) 894-2854 

Cornell Price (for defendant Dennis) 

445 South Figueroa Street, # 2640 
Los Angeles, CA 9007 1 
(213)489-6835 

Marcia Brewer (for defendant Cotton) 

400 Corporate Pointe, Suite 800 
Culver City, CA 90230 
(310) 670-5325 

5. United States v. Wang, ef ai, CR 98-455-RAP; United States District Court, 
Central District of California; Honorable Richard A. Paez; 1997 - 1999 

This case, described by the U.S. Customs Service as the fargest commercial 
smuggling case in the history of the Customs Service, involved the smuggling 
of goods from China and Hong Kong into the United States, The scheme was 
masterminded by Defendant Juang, vvho operated a Customs-bonded 
container freight station under various legal entities from approximately 1995 
to 1997. Juang used the container freight station to smuggle goods such as 
apparel and luggage, subject to quota restrictions and high duty rates, as well 
as prohibited Asian medicines, into the United States. Juang successfully 
evaded detection by manipulating the Customs entry process and filing 
multiple false documents. The nature of the goods and the identities of the 
actual importers were concealed, and Juang or his co-conspirators falsely 
listed ‘‘shell” corporations he controlled as the importers in order to maintain 
control over the shipments. Juang was paid millions of dollars for his services 
by dozens of importers. The paper trail on the individual importers other than 
Juang was extremely thin because Juang and his employees controlled all the 
documentation submitted to Customs. Thus, the cases against these individual 
importers were built mainly on Juang’s cooperation. I was co-lead counsel for 
the government during the jury trial, handling the opening statement, the 
examination of Juang, and numerous other witnesses. 

Co-counsel: William Carter 

Los Angeles City Attorney’s Office 
800 City Hall East 
200 North Main Street 
Los Angeles, CA 90012 
(213) 978-8347 
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Defense counsel: Michael Abzug (for defendant Juang) 

Judge, Los Angeles County Superior Court 

Metropolitan Courthouse 

1945 South Hill Street 

Los Angeles, CA 90007 

(213) 744-4073 

Alex R. Kessel (for defendant Wang) 

16542 Ventura Boulevard, Suite 305 
Encino, CA 91436 
(818) 995-1422 

Ed Robinson (for defendant Lu) 

21515 Hawthorne Boulevard, Suite 665 
Torrance, CA 90503 
(310) 316-9333 

David Reed (for defendant Chen) 

3699 Wilshire Boulevard, Suite 850 
Los Angeles, CA 90010 
(310) 854-5246 

6. United States v. Lam, CR 99-454-RAP; United States District Court, Central 
District of California; Honorable Richard A. Paez; 1999 

This was a spin-off investigation of the prosecution described above. 
Defendant, a large New York-based importer of apparel manufactured in 
China, conspired with Juang to smuggle defendant's goods into the United 
States. Defendant paid Juang a set fee per container to handle the importation 
and transportation of about 52 shipments and to file fraudulent documents 
with the Customs Service. In a two-year period. Defendant avoided paying 
over $2 million in duties and saved millions more in quota fees. Following a 
1 3-day jury trial, Defendant was convicted on all counts. 1 was co-lead 
counsel for the United States. 

Co-counset; William Carter 

Los Angeles City Attorney’s Office 
800 City Hall East 
200 North Main Street 
Los Angeles, CA 90012 
(213) 978-8347 


40 



194 


Defense counsel: Joseph Vodnoy 

643 South Olive Street, Suite 600 
Los Angeles, CA 90014 
(213) 893-7500 

7. United Slates v. Glushankoff, CR 99-109-SVW; United States District Court, 
Central District of California; Honorable Stephen V. Wilson; 1995 - 1999 

This investigation focused on the Foreign Trade Zone (“FTZ”) set up to 
facilitate international commerce. Defendant and numerous co-conspirators 
smuggled millions of dollars of textiles from China into the United States 
through the port of entry in Long Beach and Los Angeles. Defendant 
transported the goods to Laredo, Texas and filed false documents with the 
U.S. Customs Service showing that the shipments were purportedly exported 
to Mexico. (There is no duty assessed, and no quota restrictions apply, to 
goods that merely transit through the United Slates.) Once the goods were 
inspected at the Texas-Mexico border, the goods were diverted back to Los 
Angeles. The fraud was difficult to detect because the Customs documents 
appeared legitimate. However, through the use of undercover agents and 
extensive surveillance for nine months, agents tracked the connection to the 
border in Laredo. Nevertheless, it was difficult to connect Defendant to the 
fraud. As a result, I spent considerable effort securing the cooperation of 
Defendant’s co-conspirators in Laredo in order to build a case against 
Defendant. Defendant eventually pleaded guilty to smuggling and tax 
charges. I also prosecuted two co-conspirators in Laredo for their 
participation in the scheme. They pleaded guilty and were sentenced in 
Texas. 1 was sole counsel for the United States. 

Defense counsel; Thomas Campbell 
(currently inactive) 
c/o Farmer & Ridley LLP 
444 South Flower Street 
Los Angeles, CA 9007] 

(213) 542-7026 

8. United States v. Osaktie, CR 96-43 1-R; United States District Court, Central 
District of California; Honorable Manuel L. Real; 1996 

Defendant, a law student at Hastings Law School in San Francisco, 
fraudulently obtained a United States passport in 1989 by submitting a 
fraudulent birth certificate. Four years later, an investigation of Defendant’s 
brother, who was the main suspect in a major Nigerian credit card fraud ring, 
led to a search of the home Defendant shared with his brother. Defendant 
presented the passport as proof of his identity. The evidence seized from 
Defendant’s home also comiected him to other illegal activities. 1 took the 
case to ajury trial and, through circumstantial evidence, including 
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inconsistencies between Defendant's passport application, his school records, 
and his brother’s records, proved that Defendant applied for a passport in a 
false identity. Defendant was convicted by the jury and became a fugitive 
while his appeal was pending in the Ninth Circuit Court of Appeals. I was 
sole counsel for the United States. 

Defense counsel: Derek Li 

Equal Employment Opportunity Commission 
255 East Temple Street, 4th Floor 
Los Angeles, CA 90012 
(213) 894-1077 

9. Untied Stales v. Orjuela, et o/. , CR 95-1 1 - WJR; United States District Court, 
Central District of California; Honorable William J. Rea; 1995 

This investigation focused on a cocaine trafficking organization headed by 
three individuals and numerous accomplices. The investigation relied heavily 
on wiretap interception of telephones and paging devices connected to 
Defendants’ organization and extensive surveillance of Defendants’ activities. 
Defendants were planning to distribute multiple shipments of cocaine to 
wholesale distributors throughout Los Angeles and other areas. Defendants 
were arrested when the organization received a shipment of approximately 50 
kilograms of cocaine and attempted to deliver it to a distributor. After 
extensive pre-trial preparation, Defendants pleaded guilty in 1995 to 
conspiracy and dnig trafficking charges on the eve of trial. I was co-counsel 
for the United States. 

Co-counsel; Larry Cho 

Judge, Los Angeles Superior Court 
1 725 Main Street 
Santa Monica, CA 90401 
(310) 260-1854 

Defense counsel: Richard Callahan (for defendant Orjuela) 

225 South Lake Avenue, Suite 300 
Pasadena, CA 91101 
(626) 202-4060 

Robin R. Scroggie (for defendant Posso) 

865 SouUi Figueroa Street 
Los Angeles, CA 900 1 7 
(213) 620-9576 
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John Yzurdiaga (for defendant Silva) 

800 Wilshire Boulevard, Suite 1510 
Los Angeles, CA 90017 
(213) 622-9262 

Gregory Nicolaysen (for defendant Calle) 

27240 Tumberry Lane, Suite 200 
Valencia, CA 91355 
(818) 970-7247 

Phillip Trevino (for defendant Bedoya) 

1 37 North Larchmont Boulevard, #80 1 
Los Angeles, CA 90004 
(213) 949-8000 

Nadine Hettle (for defendant Quintero) 

Office of the Federal Public Defender 
321 East Second Street 
Los Angeles, CA 90012 
(213) 894-2854 

W. Michael Mayock (for defendant Longoria) 

65 North Raymond Avenue, #235 
Pasadena, CA 91103 
(626)405-1465 

10. In re Extradition ofVachon, SACV 96-672-GLT (BE); United States District 
Court, Central District of California; Honorable Elgin Edwards, United States 
Magistrate Judge, 1996- 1997 

Defendant fled to the United States in 1994 after kidnapping and torturing two 
female victims in Australia. Defendant lured the victims to a remote cabin 
where he and an accomplice hung the victims up by their hands and 
repeatedly tortured and assaulted them. I filed an extradition arrest warrant 
and litigated Defendant’s extradition proceedings. Defendant vigorously 
fought extradition, challenging every stage of the proceedings, including his 
detention based on several serious medical conditions and the probable cause 
for each charge against him. 1 extensively researched California law in order 
to prepare the government’s response. After a contested hearing, the court 
certified that Defendant was extraditable. Defendant then challenged the 
court’s findings. When he lost. Defendant filed a petition for writ of habeas 
corpus, and subsequently, a motion for stay pending appeal in the Ninth 
Circuit Court of Appeals. After his remedies were exhausted. Defendant was 
extradited nearly a year after he was arrested, I served as sole counsel for the 
United States. 
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Defense Counsel: Nelson Marks 

Federal Public Defender's Office 
I East Broward Boulevard, Suite 1 100 
Fort Lauderdale, FL 33301 
(954) 356-7436 

18. Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities, List 
any client(s) or organization(s) for whom you performed lobbying activities and describe 
the lobbying activities you performed on behalf of such dient(s) or organizations(s). 
(Note: As to any facts requested in this question, please omit any information protected 
by the attorney-client privilege.) 

Throughout my legal career, 1 have been involved in numerous bar associations, 
including the Asian Pacific American Bar Association and the Women Lav\'yers’ 
Association of Los Angeles County. My activities have included serving as a board or 
committee member, planning and organizing events, and attending meetings and 
functions hosted by the association. I also have frequently seived as a mentor to many 
young lawyers through these organizations, both formally and informally. I frequently 
speak, to young students and lawyers concerning issues ranging from balancing family 
and work to the importance of community involvement. 

19. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, provide four (4) copies to the committee. 

None, 

20 Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Describe the arrangements you have made to be compensated in the future 
for any financial or business interest. 

None, 

21. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

None, 
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22, Sources of Income : List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items 
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report, 
required by the Ethics in Government Act of 1 978, may be substituted here). 

See attached Financial Disclosure Report, 

23, Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement 

24, Potential Conflicts of Interest : 

a. Identify the family members or other persons, parties, categories of litigation, and 
financial arrangements that are likely to present potential conflicts-of-interest 
when you first assume the position to which you have been nominated. Explain 
how you would address any such coiinicl if it were to arise 

My husband is employed as an Assistant United States Attorney in the Major 
Frauds Section, Criminal Division of the United States Attorney’s Office, and this 
presents a potential conflict of interest in cases prosecuted by the United Stales 
Attorney's Office, particularly by the Criminal Division. 

Currently, I do preside over maners, civil and criminal, from the United States 
Attorney’s Office, although not cases in which my husband has had any 
involvement, no matter how minor. Criminal matters comprise a small 
percentage of my overall docket. I have been assured by the current United States 
Attorney for the Central District of California that there is an ethical wall set up in 
his office to ensure that no information is communicated to my husband regarding 
any matters from that office that are assigned to me. To reinforce this wall, I do 
not discuss matters from that office pending before me with my husband. He also 
does not discuss with me matters in which he is involved, even though they will 
not come before me. Similar precautions will ensure no conflict of interest iff am 
confirmed to the position for which 1 have been nominated. 

1 have no financial arrangements that will likely present any potential conflict of 
interest, I have served in the public sector for most of my professional life, and 
neither my husband nor 1 have any business interests or arrangements that may 
pose a conflict of interest. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concent. 
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To the extent that any potential conflict issue arises, my practice has always been 
to analyze each situation to determine whether the issue calls for disclosuie or 
recusal. In all cases, I will follow the Code of Conduct for United States Judges. 

25. Pro Bono Work : An ethical consideration under Cation 2 of the American Bar 

Association’s Code of Professional Responsibility calls for ‘’every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged." Describe what you have done to fulfil) these responsibilities, 
listing specific instances and tlie amount of time devoted to each. 

In law school, 1 volunteered at the Asian Pacific Americati Legal Center in Los Angeles. 

1 met with indigent clients of APALC in order to conduct intake interviews. 

After I began practicing law, J consistently made time to provide free legal services. 
While in private practice, I asked my firm to authorize me to handle pro bono matters in 
the wake of the 1 992 riots in Los Angeles, representing indigent Vietnamese speaking 
clients in small business disputes. As an attorney, t was always active in various Asian 
American bar associations, including the Asian Pacific American Bar Association, the 
Japanese American Bar Association and the Southern California Chinese Lawyers 
Association. These organizations have annual Law Days in their respective communities 
and i frequently participated in these events by meeting with indigent clients and giving 
them free legal advice on immigration, landlord-tenant and business disputes. From 
approximately 1997 to 2002, after [joined the U S. Attorney's Office, I handled adoption 
cases through Public Counsel's Adoptions Program, representing foster parents in 
adoption proceedings to adopt their foster children. 1 handled the filings and appear in 
court on behalf of these parents. 1 also frequently volunteered to speak at various 
community and student-sponsored forums on issues of concern to the Asian Pacific 
American communities. 

As a judge, I can no longer provide free legal services. However, I am still active in bar 
associations, particularly in the Asian Pacific American community, I attend their events 
and make myself available as a panel speaker and a mentor. J spend a substantial amount 
of time mentoring minority attorneys, both through formal bar association channels as 
well as on my own. 1 frequently meet with young attorneys in small groups or one-on- 
one to provide guidance and support. 

26 Selection Process : 

a. Please describe your experience in (he entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination lo the federal courts? if so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the .lustice Depaitment 
regarding this nomination. Do not include any contacts with Federal Bureau of 
Investigation personnel concerning your nomination. 
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Senator Feinstein has established bipartisan Judicial Advisory Committees, which 
are overseen by her statewide Chair, David Casey. On June 17, 201 1, 1 met with 
David Casey, Holly Fujie, chair of the committee for the Central District of 
California, attd Louise Reniie, chair of the committee for the Northern District of 
California. In early July, 201 1, 1 met with Senator Feinstein. In August 201 L I 
was contacted by the White House Counsel’s Office. Since August 5, 20 ! 1 , 1 
have been in contact with officials from the Office of Legal Policy at the 
Department of Justice. On August 23, 2011, 1 met with officials from the White 
House Counsel’s Office and the Department of Justice in Washington, D C. On 
September 22, 2011, the President submitted my nomination to the Senate. 

b. Has anyone involved in the process of selecting you as a judicial nominee 

discussed with you any currently pending or specific case, legal issue or question 
in a marmer that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, explain fully. 

No. 
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FINANCIAL STATEMENT 
NET WORTH 

Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank 
accounts, real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, 
mortgages, loans, and other financial obligations) of youiself, your spouse, and other immediate members of your 
household. 


ASSETS 

Cash on hand and in banks 
U.S. Government securities 
Listed securities - sec schedule 
Unlisted securities 
Accounts and notes receivable: 
Due from relatives and friends 
Due from othere 
Doubtful 

Real estate owned - see schedule 
Real estate mortgages receivable 










LIABILITIES 

j 133 j 382 j Notes pay^lc to banks-secured 
Notes payable io banks-unsccured 
657 134 Notes payable to rclatit'cs 

Notes payable to others 
Accounts and bills due 
Unpaid income tax 
Other unpaid income and interest 
Real estate mortgages payable - sec 
schedule 

2 041 600 Chattel mortgages and other liens payable 

Other dcbts-ilemize: 


1 244 560 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 

Applied Materials $ 495 

Cisco 582 

Microsoft 1 ,78 1 

Janus Growth & Income Fund 4,396 

Perkins Mid Cap Value Fund 15,647 

Putnam Multi-Cap Growth Fund 15,537 

ScholarShare College Savings Plan Portfolio 2018 28,853 

ScholarShare College Savings Plan Portfolio 2021 13,509 

County of Los Angeles Savings Stable Value Fund 29,307 

County of.Los Angeles Savings Large Cap Equity Fund 46, 1 77 

County of Los Angeles Savings Small Cap Equity Fund 54,243 

County of Los Angeles Savings 2010 Target Date Fund 39,026 

County of Los Angeles Savings 2020 Target Date Fund 90,925 

County of Los Angeles Savings 2030 Target Date Fund 288,3 1 6 

County of Los Angeles Savings Non-U.S. Equity Fund 28,340 

Total Listed Securities $ 657,134 


Real Estate Qvm ed 

Persona] residence $ 1,400,000 

Family residence 34 1 ,600 

Rental property (50% interest) 295,000 

Timeshare 5,000 

Total Real Estate Owned $ 2,041,600 


Real Estate Mortpanes Payable 

Personal residence $ 714,500 

Home equity line of credit 54,912 

Family residence 240,438 

Rental property (50% interest) 234,710 

Total Real Estate Mortgages Payable $ 1,244,560 
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JAVIT 


I, irl . , do swear 

that the information provided Mi tms statement is, to the best 
of my knowledge, true and accurate. 




210 


Senator Blumenthal. Thank you, Judge Nguyen, and a special 
welcome to your family and friends and most especially to your 
parents who are here today. 

I have just a few questions for you. First, we have heard and I 
have read about your very powerful story, about your background 
and your achievements and your family’s achievements, and I won- 
der if you could talk briefly about how those experiences would in- 
form or shape your views of your role as a judge on the Ninth Cir- 
cuit. 

Judge Nguyen. When I was appointed to the State court, mine 
was a historic appointment because I was the only Vietnamese 
American appointed to the Los Angeles County, and when you have 
a position like that, it carries with it tremendous privileges and re- 
sponsibilities. So I do take my role as a role model for the commu- 
nity very seriously. But I do not believe that the background of 
judges changes the law. Regardless of gender or ethnicity, the law 
remains the same, and my task as a judge is to strictly adhere to 
the law and apply them to the facts of each case that comes before 
me. That is what I have done both at the State court level and 
have done for the past 2 years on the district court, and I will con- 
tinue to do that as a Ninth Circuit judge if I am fortunate enough 
to be confirmed. 

Senator Blumenthal. Given the feelings that anyone has about 
litigants who come before him or her as a judge, do you find that 
difficult to do, that is, to apply the law dispassionately to cases 
that may have an impact on you emotionally? 

Judge Nguyen. I have always been able to set aside my personal 
feelings and beliefs and emotions and adhere to the law in every 
case. I attempt to do that. I think my background occasionally 
gives me an understanding as to the burdens and challenges that 
litigants may face as well as victims and witnesses who may ap- 
pear before me, and I think that is appropriate to do that. But at 
the end of the day, it is really the law that controls the disposition 
of every single case. 

Senator Blumenthal. How do you view the role of a judge who 
sometimes encounters counsel who may be inferior or less than 
competent or not fully adequate to the case before you? 

Judge Nguyen. Well, certainly in my 9 years on the bench, I 
have had numerous situations where one side is better resourced 
or better represented than the other side, and I do not believe a 
judge’s role is to assist one side or the other. I cannot in my capac- 
ity as a judge equalize resources, if you will. I attempt to be very 
clear to the parties early on as to what the court’s expectations are 
in order to make sure that counsel for both sides are prepared, and 
so if I see an issue with an attorney, then I may schedule extra 
status conferences and really be very clear about communicating 
the court’s expectation. I have written standing orders, and I also 
go through them if I believe it is necessary in court during status 
conferences to make sure that by the time we get to a dispositive 
motion or a trial that both sides are prepared. 

Senator Blumenthal. What has been for you the hardest part 
or the toughest aspect of being a judge? 

Judge Nguyen. I think that in my 9 years on the bench there 
are certainly cases that are more challenging than other, particu- 



211 


larly, for example, since taking the district court bench, the Central 
District of California has a high percentage of intellectual property 
cases in the area of patent litigation. I do not have an extensive 
background in that, so it is a challenge to get past the learning 
curve. But I find that very interesting, and that is part of the rea- 
son that I was very attracted and drawn to the district court. 

I think sentencings are particularly difficult because it involves 
somebody’s liberty interest, so I am always very careful to thor- 
oughly review all of the relevant information before a sentencing 
hearing. 

Senator Blumenthal. Thank you very much. 

Senator Grassley. 

Senator Grassley. Thank you very much. Welcome once again. 

Judge Nguyen. Thank you. Senator. 

Senator Grassley. I am going to refer to a couple cases, and 
then I have one question about Sentencing Guidelines. 

In a case, I believe you pronounce it, Guengerich v. Baron, a pro- 
life group brought suit against Los Angeles City College alleging, 
among other things, that their First Amendment right to free 
speech, free exercise of religion, and to assemble peaceably were 
violated. You held on summary judgment for the college on grounds 
that the college campus was not a public forum, the ban on outside 
speech was viewpoint neutral, and the restriction supported the 
valid purpose of preserving the campus for its intended purpose. I 
have two or three questions on this case. 

Why was this case disposed of on summary judgment rather than 
letting it go forward on the merits? 

Judge Nguyen. The moving party in that particular case filed a 
motion for summary judgment, and so when a motion is before me, 
I look at the standard on summary judgment, and if there are no 
triable issues of material fact in my view, given the case law at the 
time, then that is an instance when a motion for summary judg- 
ment would be granted. 

Senator Grassley. Has this case been appealed? 

Judge Nguyen. You know. Senator Grassley, I am not certain as 
to what the status of the case is. I do believe that the case is pos- 
sibly pending before the Ninth Circuit so I want to be careful not 
to comment beyond what is reflected in the ruling. And it was a 
written decision where I attempted to very clearly lay out the 
court’s rationale for review by the appellate court. 

Senator Grassley. OK. I have a case that you decided after you 
had appeared before us as a district court nominee but before you 
were confirmed by the Senate, so you might wonder why it is com- 
ing up now and did not come up then, but we were not aware of 
it at that time. While you were serving as a Superior Court Judge 
in 2009, a California appeals court held that you abused your dis- 
cretion when you departed from the State’s three-strikes law. In 
that case. People v. Dorsey, the defendant was arrested after being 
observed casing a liquor store. When he was arrested, the police 
discovered a number of robbery-related items in his car, including 
a ski mask, rubber gloves, handcuffs, and a loaded handgun. The 
defendant was a parolee who had been convicted of multiple armed 
robbery offenses in the past. Because it was his third conviction, 
the defendant would have been subject to a 26-years-to-life prison 
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term. You determined that the conduct was outside the spirit of the 
three-strikes law and that the 20-years-to-life sentence “does not 
match the crime” and “the defendant had been crime free for 2 
years.” Therefore, you struck all but the defendant’s prior convic- 
tions. 

Question: Why didn’t you apply the three-strikes law and sen- 
tence the defendant to a prison term called for by the statute? 

Judge Nguyen. In that particular case, Senator Grassley, the 
court has the discretion to impose either a two-strikes sentence or 
three-strikes sentence under California’s three-strikes law. There 
are certain factors that you look to in determining whether it is ap- 
propriate to exercise your discretion to strike the strikes in order 
for the defendant to be eligible for a second-strike sentencing. I had 
a number of discussions with lawyers from both sides and deter- 
mined that it was appropriate for me to exercise that discretion. 
The California court of appeal held that under the particular fac- 
tual circumstances of that case that it was an abuse of discretion. 
In my 9 years as a trial judge, that is the only reversal that I suf- 
fered, but in retrospect and in reviewing the California court of ap- 
peal decision, I do concur that it was error for me to do that. 

Senator Grassley. OK. So then my next question dealt with the 
court of appeals, and you just stated that you did know their deci- 
sion. Do you recall the basis of their decision? 

Judge Nguyen. The basis of their decision is that it was an 
abuse of discretion under the factual circumstances of the case. 
There are many cases filed under the three-strikes law, and during 
the plea bargaining negotiation process, either the prosecution 
makes the call as to whether the defendant should be sentenced to 
a three-strike or a two-strike sentence, and the motion gets filed. 
It is called a Romero motion. And if the motion is filed, then the 
court has the discretion to make that determination. 

Senator Grassley. OK. You just answered my next question, so 
let me go on. Many jurisdictions, including the Federal Govern- 
ment, have enacted three-strike laws as a mechanism to remove 
violent criminals from the streets. Do you have any concern about 
the constitutionality of three-strike laws? 

Judge Nguyen. The three-strikes law has been enforced and 
upheld, and as a trial judge, I have imposed many, many sentences 
under the three-strikes law, including the 25-to-life sentence. Those 
cases come up with a fair degree of frequency if you sit in a heavy 
felony calendar, and I frequently applied that case law. That was 
the one instance where the court of appeal determined that it was 
abuse of discretion to do that. But I work with that law all the time 
and have imposed numerous sentences under that particular sen- 
tencing scheme. 

Senator Grassley. So I think it is fair for me to conclude, which 
was my next question, but it is fair for me to conclude that you do 
not have any personal reservations or views that would prevent 
you from enforcing three-strike laws. 

Judge Nguyen. I do not. Senator. The sentencing schemes are 
legislated determinations, and whatever the law is, I am com- 
fortable applying that law. 
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Senator Grassley. Senator, I have got three more questions. Do 
you care if I go on? And then I will not have to have a second 
round. 

Senator Blumenthal. That is fine. 

Senator Grassley. OK. A second issue in People v. Dorsey was 
the State’s challenge that you engaged in improper plea negotia- 
tions with the defendant to discuss the possibility of dismissing the 
defendant’s prior convictions if the prosecutor added an additional 
charge and the defendant pleaded guilty. The prosecutor did not 
add the charge, but over the objections of the prosecution, you dis- 
missed all but one of the defendant’s prior convictions anyway. The 
appellate court did not rule on this issue because it reversed you 
on other grounds. Nonetheless, the court said that it was “troubled” 
by the extent of the trial court’s involvement in the plea bargaining 
process. This concerns me. The record seems to suggest that you 
were trying your best to find a way not to apply the statute, and 
at the end of the day you did not apply the statute. 

Is that accurate? Were you trying to find a way around the three- 
strikes law? Do you think it was appropriate to engage in the plea 
negotiation process as you did? 

Judge Nguyen. No, Senator Grassley, it was not accurate. I was 
not trying to find my way around the application of that particular 
statute. If I may put it in context, unlike Federal court with the 
prohibition of Rule 11, in State court it is very common for judges 
to sit in chambers with the parties in order to discuss disposition 
of cases. And my practice was to do so if the parties requested such 
a chambers meeting. And part of the reason for that is because the 
volume of the cases in State court is so incredibly heavy that that 
is the most efficient way to resolve matters is to have that informal 
discussion. 

I did so at the request of the parties in this case and held an in- 
chambers conference with them, and during those discussions, the 
parties each expressed their view as to what the appropriate sen- 
tence in this case may be. And when I take the bench again, I per- 
haps inarticulately attempted to reflect those discussions in cham- 
bers. Now, I do not discuss one case at a time because of the crush- 
ing caseload. I sit in chambers, and we may talk about five, six, 
seven cases at a time at the request of the parties. So when I take 
the bench, and there is all these people waiting, then I attempt to 
in a very brief and succinct way reflect what it was that we talked 
about. 

One of the things discussed in chambers in the Dorsey case was 
whether there could be an amendment to the indictment such that 
the second-strike sentence would be enhanced, so something in be- 
tween the second- and the third-strike sentence, and there were no 
charges that would be fairly reflective of the facts, and that is what 
I was attempting to do on the record. 

Senator Grassley. OK. Under the Supreme Court’s decision, 
U.S. V. Booker, the Federal Sentencing Guidelines are now advisory 
rather than mandatory. In light of Booker, what do you see as the 
role of the guidelines in making sentencing determinations? 

Judge Nguyen. As a former Federal prosecutor at a time when 
the Sentencing Guidelines were mandatory — this is the pre-Booker 
era — I am very comfortable with the guidelines. I do believe in the 
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value of uniformity in sentencing. I do not think that defendants 
should be sentenced differently just because they happen to walk 
down the hallway and be in front of a different judge. In my 2 
years as a district court judge, I start with the Sentencing Guide- 
lines, and in the vast majority of cases, I end with the Sentencing 
Guidelines. 

Now that Booker is in effect, obviously judges are directed to also 
look to factors that are set out by statute, 18 United States Code 
Section 3553, and if appropriate under the guidelines as well as 
looking at these factors, then judges may vary from the guidelines. 
But that is the exception and not the rule. 

Senator Grassley. OK. My last question deals with basic judicial 
philosophy, and I am going to refer to Justice Scalia’s speech that 
he gave 5 or 6 years ago: “I think it is up to the judge to say what 
the Constitution provided, even if what it provided is not the best 
answer, even if you think it should be amended. If that is what it 
says, that is what it says.” 

So two questions. Do you agree with Justice Scalia? Second, do 
you believe a judge should consider his or her own values or policy 
preferences in determining what the law means? And if so, in the 
latter case, under what circumstances? 

Judge Nguyen. If I could answer your second question first, the 
answer is no, I do not believe that a judge should consider her own 
personal policy preferences in determining what the law is. My 
role, if confirmed to the Ninth Circuit, would be to apply the prece- 
dent that is within my circuit and precedent that is set forth by 
the Supreme Court. 

As for Justice Scalia’s comment, I am not familiar with that 
speech, and so I am not sure of the context in which that comment 
was made. But the Constitution provides certain core principles, 
and judges are called upon to interpret and apply those principles. 
Judges do not determine what the Constitution says. Those prin- 
ciples are enduring. 

Senator Grassley. OK. Thank you. 

Thank you, Mr. Chairman. And thank you. Senator Franken. 

Senator Blumenthal. Thank you. Senator Grassley, and thank 
you. Senator Franken. Please proceed. 

Senator Franken. Thank you, Mr. Chairman and Mr. Ranking 
Member. 

Judge Nguyen — and that is how you pronounce it, “win” ? 

Judge Nguyen. Yes. 

Senator Franken. Is that always how you pronounced the spell- 
ing of your last name or are there different pronunciations? 

Judge Nguyen. I have heard various pronunciations over the 
years, but “win” is the most phonetically correct spelling, and so 
that is what I have stayed with. 

Senator Franken. OK. It is your name, so you are Judge 
Nguyen. And congratulations, by the way, for your nomination. 

Judge Nguyen. Thank you. Senator. 

Senator Franken. You know, I was here for your nomination to 
the district court, and 

Judge Nguyen. You chaired that hearing. 

Senator Franken. I chaired it? Of course I did. I remember. 

[Laughter.] 
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Senator Blumenthal. He would have chaired this one if we let 
him. 

Senator Franken. I think that might have been the one where 
at the time the Ranking Member was Senator Sessions and he saw 
me chairing at that time, and he said, “A meteoric rise.” 

Judge Nguyen. He was very complimentary, if I recall correctly. 

Senator Franken. Well, I said, “And well deserved.” 

[Laughter.] 

Senator Franken. “Right back at you.” 

Speaking of Senator Sessions, Senator Sessions would always 
ask judges or nominees who had talked about the need for diversity 
in court about what that meant. I was struck with Senator Cornyn 
talking about David Guaderrama, and he talked about his experi- 
ence pumping gas. And he said that his breadth of personal experi- 
ence will help him in that — I think he said “regard.” I wrote “ga- 
rage,” but I know it could not be that. So I think it was “regard.” 
You know, sometimes I am writing, and I do not — and it reminds 
me of something you said, and I think we talked about it the last 
time you were here. In a speech you gave before the Vietnamese 
American Bar Association, you said that a lack of diversity on the 
bench contributes to mistrust of the justice system in many minor- 
ity communities. I agree with that. And so I guess it just — and 
then I think that whenever that was in a nominee’s history of say- 
ing something about the importance of diversity, then-Ranking 
Member Sessions would always ask, “Well, doesn’t that mean 
that” — you know, “Isn’t every person who comes before a judge en- 
titled to complete objectivity?” And the answer is always yes, of 
course. But I just want to maybe get in a little discussion with you 
about that because — I mean. Senator Cornyn is basically saying 
that the experience of pumping gas is important. One, you speak 
to the mistrust of the justice system if it is all — if the court does 
not reflect the community as a whole. Isn’t that because, two, the 
quality of justice is different if all the judges have the same kinds 
of experiences? 

Judge Nguyen. Well, what I meant by that speech is that diver- 
sity obviously is very important. The judiciary is a public institu- 
tion, and judges are public servants. And so if the judiciary does 
not better reflect the communities in which we serve, the credi- 
bility of the judiciary is hurt, and that is an issue that is important 
to all public institutions. And so that is what I meant by the value 
of diversifying not just the judiciary but other public institutions as 
well. 

But as I indicated to Senator Sessions, who was then the Rank- 
ing Member the last time I was before this Committee, the law 
does not change merely by virtue of a judge’s gender or ethnicity, 
background or experiences. Those principles of law remain the 
same. 

Senator Franken. Sure. 

Judge Nguyen. And a judge’s role is to interpret that law and 
then apply it to the facts of each case that may come before the 
court. 

Senator Franken. And I think that is important, and that is the 
answer that Senator Sessions and all of us are looking for. But I 
think it is just unrealistic to think that a judge’s personal experi- 
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ence does not in some way — I think Oliver Wendell Holmes said 
that experience is the law, or something to that extent. And that 
is going to inform his or her judgment. I mean, it is “judgment.” 
“Judge” must be the root word of “judgment.” Am I correct on that? 

Judge Nguyen. Well, I cannot really speak to other judges’ back- 
grounds or experiences. My background and experience I think has 
helped my judicial temperament. It gives me an appropriate sense 
of humility when I review the facts of each case. I have an under- 
standing and appreciation of how intimidating the court system 
can be, and so I think it does inform my temperament and my 
sense that judicial restraint is the appropriate way to handle each 
and every case. 

So I cannot divorce myself from my background. I think it does 
inform my conduct on the bench in that way. But, again. Senator 
Franken, I do not think it changes the law. 

Senator Franken. No, and I do not think anyone who suggests 
that a judge’s experience is important is at the same time saying 
that that changes the law. But I think that it would be defying 
common sense to think that a judge’s life experience does not in- 
form how he or she judges. And I think that is a good thing to — 
that is why it is a good thing to have diversity on the bench be- 
cause, otherwise, you know — I am sorry. Anyway, I think you know 
what I am saying, and I congratulate you on your nomination. 

Judge Nguyen. Thank you. Senator. 

Senator Franken. Thank you, Mr. Chairman. 

Senator Blumenthal. Thank you. Senator Franken. 

Thank you very much. Judge Nguyen. We appreciate your being 
here, and good luck to you, and thank you for your service to our 
Nation. 

Judge Nguyen. Thank you, Mr. Chairman. 

Senator Blumenthal. I would like to call the second panel: Mr. 
Costa and Judge Guaderrama. If you could stand. Do you affirm 
that the testimony you are about to give to the Committee is the 
truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Costa. I do. 

Judge Guaderrama. I do. 

Senator Blumenthal. Thank you. We welcome you to the Com- 
mittee and will give you a chance to make an introductory state- 
ment and introduce your family. I would like to say we appreciate 
having your families here, and, Mr. Costa, if you would like to 
begin. 

STATEMENT OF GREGG JEFFREY COSTA, NOMINEE TO BE 

DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF TEXAS 

Mr. Costa. Thank you. Senator Blumenthal, Ranking Member 
Grassley, Senator Franken, and the entire Committee for the op- 
portunity to be here today and answer your questions. 

I want to, of course, thank President Obama for the great honor 
of this nomination. I want to thank Senators Hutchison and 
Cornyn for their generous remarks today and for recommending me 
to the President and to their judicial evaluation Committee which 
has supported me in this process. 

I also want to thank the Texas Democratic House delegation who 
first recommended me to the President, and in particular, to Rep- 
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resentative A1 Green from Houston and his judicial evaluation 
Committee who first contacted me about this position. 

I am fortunate today to be joined by a few members of my family 
and friends who are really the people who are the reason I am here 
today because of the support and opportunities they have provided 
me with over the years. And I would start with my mother and fa- 
ther, Robert and Susan Costa, who are here from Texas. My father 
spent most of his career in public service as a Federal employee 
and has set a great example for me to try to live up to. 

My wife, Jennifer, who is the kindest, most decent person I have 
ever met, is here today, along with my two sons, Elijah and Josh- 
ua. I am pretty sure they are far more excited about missing school 
today than they are about my nomination. But I do hope that by 
being here today they will learn something about how our great 
Constitution works. Also, my daughter, Rebecca, is at home, as 
Senator Hutchison mentioned. I say hello to her. And my sister, Al- 
lison, who lives in this area, is here as well. 

Then I am also fortunate, I have a couple friends from probably 
the genesis of my legal career when I was a high school debater 
at Richardson High School outside of Dallas. And then I have two 
former colleagues who I taught with in the Mississippi Delta for 2 
years before I attended law school. So I thank them for being here, 
and I again thank the Committee for the opportunity today. 

[The biographical information follows:] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 • Name : State full name (include any former names used). 

Gregg Jeffrey Costa 

2. Position : State flie position for which you have been norninaled. 

United States District Judge for the Southern District of Texas 

3. Address : List current office address. If city and slate of residence differs from your 
place of employment, please list the city and state where you currently reside. 

United States Attorney's Office 
Southern District of Texas 
919 Milam 
P.O. Box 61 129 
Houston, Texas 77208 

Residence; Bellaire, Texas 

4. Birthplace : State date and place of birth. 

1972; Baltimore, Maryland 

5. Education : List in reverse chronological order each college, law school, or any other 
institution of higher education attended and indicate for each the dates of attendance, 
whether a degree was received, and the date each degree was received. 

1996- 1999, University of Texas School ofLaw; J.D., 1999 
1 990 - 1 994, Dartmouth College; B.A., 1 994 

6. Employment Record : List in reverse chronological order all governmental agencies, 
business or professional corporations, companies, firms, or other enterprises, 
partnerships, institutions or organizations, non-profit or otherwise, with which you have 
been affiliated as an officer, director, partner, proprietor, or employee since graduation 
from college, whether or not you received payment for your services. Include the name 
and address of the employer and job title or description. 


1 
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2005 - present 

United States Attorney’s Office 
Southern District of Texas 
919 Milam 
P.O. Box 61 129 
Houston, Texas 77208 
Assistant United States Attorney 

2002 - 2005 
Weii, Gotshal & Manges 
700 Louisiana, Suite 1600 
Houston, Texas 77002 
Associate 

Spring 2004 and 2005 
University of Houston Law Center 
1 00 Law Center 
Houston, Texas 77204 
Adjunct Professor 

2001 - 2002 

Hon. William H. Relmquist 
Supreme Court of the United States 
1 First Street, NE 
Washington, DC 20543 
Law Clerk 

2000 - 2001 

United States Department of .lustice 
Office of the Solicitor General 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 
Bristow Fellow 

1999-2000 

Hon. A. Raymond Randolph 

United States Court of Appeals for the D C. Circuit 

333 Constitution Avenue, NW 

Washington, DC 20001 

Law Clerk 
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Summer 1999 

United States Department of Justice 
Antitrust Division 
600 E Street, NW 
Washington, DC 20530 
Surmner Law Intern 

Summer 1998 
Susman Godfrey 
1 000 Louisiana, Suite 5 1 00 
Houston, Texas 77002 
Summer Associate 

Summer 1998 
Baron & Budd 

3102 Oak Lawn Avenue # 1 00 
Dallas, Texas 75219 
Summer Associate 

Summers 1997, 1998 

Mayor, Day, Caldwell & Keeton (now defunct, merged with Andrews Kurtb) 
700 Louisiana, Suite 1900 
Houston, Texas 77002 
Summer Associate 

Summer 1997 

Carrington, Coleman, Sloman & Blumenihal 
200 Crescent Court, Suite 1 500 
Dallas, Texas 75201 
Summer Associate 

July 1996 

Sar-e! Volunteers for Israel 
No physical address 

Volunteer, Air Force base near Be’er Sheva, Israel 
1994-1996 

East Sunflower Elementary School (placement through Teach for America) 
212 East Claiborne Street 
Sunflower, Mississippi 38778 
Third and fourth grade teacher 
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Other affiliations (uncompensated'l: 

1999 - present 

Sunflower County Freedom Project 
120 Delta Avenue 
Sunflower, Mississippi 38778 
Board Member, Secretary 

2004-2006 

Congregation Beth Yeshurun 100 Jewish Men 
4525 Beechnut 
Houston, Texas 77096 
Board Member 

7. Militan' Service and Draft Status : Identify any service in the U S. Military, including 
dates of ser\'ice, branch of service, rank or rate, serial number {if different from social 
security number) and type of discharge received, and whether you have registered for 
selective service. 

I have not served in the military. I registered for selective service. 

8. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

As Assistant United States Attorney: 

Award from Immigration and Customs Enforcement for work on cases involving 
importation of counterfeit tecluiology products from China (2010) 

Houston Bar Association Bob Susman Scholarship (awarded annually to two prosecutors 
to fund attendance at ABA Annual White Collar Crime Conference) (2010) 
Certificate of Appreciation from Director of the Secret Service for work on mortgage 
fraud prosecution (2009) 

Certificate of Appreciation from Inspector General of the Department of Homeland 
Security for work on FEM A fraud cases (2008) 

At University of Texas School of Law: 

Graduated with highest honors (1999) 

Vice Chancellor (ranked second in class after second year of law school) ( 1 998) 

Editor in Chief, Texas Law Review 

Ellen Waters Olson Scholarship (three years full tuition) (1996) 

One of two students selected by Dean to Task Force on the Future of the Law School 
Elected Permanent Class Representative 

First Place, Hutcheson first Year Moot Court Competition (Section 5, 1997) 

First Place and Best Brief, Gibbs & Bruns Moot Court Competition (Fall 1997) 
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Dean's Achievement Award (top grade in class); Criminal Law; Constitutional Law II; 
Free Speech; Constitutional Law II: Race & The Constitution; Labor Law; 
Administrative Law; Professional Responsibility for Civil Litigators 

At Dartmouth College: 

Presidential citation for excellence in American government 

Tucker Foundation Fellowship for semester spent working at parochial elementary school 
in Jersey City, New Jersey 

9. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Bar Association 

Co-Chair, White Collar Crime Subcommittee, South Texas Chapter (2008 ~ 
present) 

Federal Bar Association 
State Bar of Texas 

10. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Texas, 2000. 

There has been no lapse in membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

United States Court of Appeals for the Fifth Circuit, 2005 
United States Court of Appeals for (he Seventh Circuit, 2001 
United States District Court for the Southern District of Texas, 2002 

There have been no lapses in membership. 

1 1. IVlemberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 9 or 10 to which 
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you belong, or to which you have belonged, since graduation from law school. 
Provide dales of membership or participation, and indicate any office you held. 
Include clubs, working groups, advisory or editorial boards, panels, committees, 
conferences, or publications. 

Bellaire Little League (assistant baseball coach, 2010-2011) 

Bellaire Recreation Center (youth soccer coach, 2008 - 2009) 

Congregation Beth Yesliurun (2002 - present) 

1 00 Jewish Men (Board Member, 2004 - 2006) 

Houston Urban Debate League (2008 - 2009) 

National Association of Assistant United States Attorneys (2009 - present) 
Sunflower County Freedom Project (Board Member, 1999 - present) 

Supreme Court Historical Society (2003 - present) 

Teach for America (1 994 - present) 

United States Public Service Academy Task Force on Service Learning 
Coordinator (2006 - 2007) 

University of Texas School of Law, Reunion Comminee (2004) 

YMCA (youth soccer coach, 2006 - 2007) 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion, or national 
origin. Indicate whether any of these organizations listed in response to I la above 
currently discriminate or formerly discriminated on the basis of race, sex, religion 
or national origin either through foimal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

To the best of my knowledge, none of the organizations listed above discriminates 
or previously discriminated on the basis of race, sex, religion, or national origin, 
either through formal membership requirements or the practical implementation 
of membership policies. 
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12. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have witten or edited, including 
material published only on the Internet. Supply four (4) copies of ail published 
material to the Committee. 

Hones! Services al Skilling 's One Year Anniversary, Co-written with David Issak, 
Presented at State Bar of Texas 37th Annual Advanced Criminal Law Course: 
Federal Workshop, Houston, Texas, July 201 1 , Copy supplied. 

Amazed and Inspired, Sunflower County Freedom Project Newsletter, Oct, 1 , 
2008. Copy supplied. 

E-mail quoted in Peter King, Saints ' Slide Continues, cnnsi.com. Sept. 25, 2007. 
Copy supplied. 

Current Antitrust Issues in Patent Law, Co-written with David J, Healey and Ed 
Chin, Presented at 2004 Advanced Patent Law Institute, Austin, Oct. 2004. Copy 
supplied. 

Are the Standards Changing for Standard-Selling? Antitrust Issues in Standard- 
Setting and High-Tech Cases, Presented at University of Texas School of Law 
Continuing Legal Education “Computer and Technology Law Institute,” May 
2004. Copy supplied. 

200T Update on Antitrust in High Tech and IP Cases, 2004, Advanced Patent 
Law Institute, San Antonio. I have been unable to locate a copy of this paper, but 
its content is similar to the two antitrust articles listed above. 

John Marshall, the Sedition Act, and Free Speech in the Early Republic, 99 Tex. 
L. Rev. 1099 (1999), Copy supplied. 

1 also recall writing two articles in The Darlmotilh during college. One of the 
articles supported Senator Bob Kerrey’s campaign in the 1 992 New Hampshire 
Presidential Primary. The other discussed the United States’ support of Saddam 
Hussein during the Iran-lraq conflict, I have not yet been able to find copies of 
these articles. 

In October 1990, 1 wrote a letter to the editor for the Dallas Morning News 
relating to an off-campus publication at Dartmouth that had published a quotation 
from Mein Kampf. I have been unable to obtain a copy of the letter. 

b. Supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member If 
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you do not have a copy of a report, memorandum or policy statement, give the 
name and address of the organization that issued it, the date of the document, and 
a summary of its subject matter, 

I served as coordinator for the United States Public Service Academy Task Force 
on Service Learning. The Academy released a report in February 2007 that 
summarized the work of my task force as well as that of seven others. A copy of 
the report is supplied. 

c. Supply four (4) copies of any testimony, official statements or otlier 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

None. 

d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered 
by you, including commencement speeches, remarks, lectures, panel discussions, 
conferences, political speeches, and question-and-answer sessions. Include the 
date and place where they were delivered, and readily available press reports 
about the speech or talk. If you do not have a copy of the speech or a transcript or 
recording of your remarks, give the name and address of the group before whom 
the speech was given, the date of the speech, and a summary of its subject matter. 
If you did not speak from a prepared text, furnish a copy of any outline or notes 
from which you spoke. 

July 19, 201 1: Honest Services at Skilling’s One Year Anniversary, State Bar of 
Texas 37th Annual Advanced Criminal Law Course: Federal Workshop, Houston, 
Texas (with David Issak). A copy of the PowerPoint we used at this presentation 
is supplied and the paper we presented is supplied in response to 12(a). 

March 29, 201 1 ; Panel on Ttying Counterfeit Trademark Cases, Computer 
Hacking and Intellectual Property Coordinators’ Conference, National Advocacy 
Center, Columbia, South Carolina. [ have no notes, transcript or recording- The 
address of the NAC is 1620 Pendleton Street, Columbia, South Carolina 29201. 

February 24, 2011 : Panel on Alumni Lawyers: Pursuing Justice Through a 
Career in Lasv, Teach for America’s ‘'What Comes Next” Event for Houston 
Corps Members. 1 have no notes, transcript or recording. The address of Teach 
for America is 4669 Southwest Freeway, Suite 600, Houston, Texas 77027. 

January 26, 2011; Alumni Speaker, Induction Ceremony for Chancellors Honor 
Society, University of Texas School of Law. 1 have no notes, transcript or 
recording, but law school coverage is supplied. The address of the university is 
727 East Dean Keeton Street, Austin, Texas 78705. 
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October 14, 2010: Issues in fmernational Financial Fraud Invesligations, 
Financial Fraud Enforcement Coordinators Conference, National Advocacy 
Center. Columbia, South Carolina (with Paul Pelletier). We used a PowerPoint 
for this presentation, but because the materials are law enforcement sensitive they 
are not provided. The address of the NAC is 1 620 Pendleton Street, Columbia, 
South Carolina 2920 1 . 

September 23, 2010: Panel on Honest Services Law after Supreme Court Skilling 
Decision, Federal Bar Association Southern District of Texas Chapter/ABA 
White Collar Crime Subcommittee, Houston, Texas. 1 have no notes, transcript or 
recording. The address of the FBA Southern District of Texas Chapter is 2726 
Bissoimet #240-239, Houston, Texas 77005 

March 1 8, 201 0: Investigating and Prosecuting Complex Immigration Fraud 
Schemes, Immigration Law Conference, National Advocacy Center (with ICE 
Agent Marcus Barton). We used a PowerPoint for this presentation, but because 
the materials are law enforcement sensitive they are not provided. The address of 
the NAC is 1 620 Pendleton Street, Columbia, South Carolina 29201. 

February 26, 2008: Prosecuting Disaster Fraud Cases, California Wildfires 
Disaster Fraud Conference, United States Attorney’s Office for the Southern 
District of California (San Diego) (with Jonathan Rusch), We used a PowerPoint 
for this presentation, but because the materials are law enforcement sensitive they 
are not provided. The address for the U S. Attorney's Office is 880 Front Street, 
Room 6293, San Diego, California 92101. 

December 7, 2006: Major Theft Cases: The Prosecutor 's Perspective, FBI Major 
Theft Conference, Houston, Texas. PowerPoint supplied. 

May 21, 2004: Are the Standards Changing for Standard-Setting? Antitrust 
Issues in Standard-Setting and High-Tech Cases, Presented at University of Texas 
School of Law Continuing Legal Education ‘'Compuler and Technology Law 
Institute,” Austin, Texas. A copy of the paper is supplied in response to 12(a). 

2004: Update on Antitrust in High Tech and IP Cases, Advanced Patent Law 
Institute, San Antonio. I presented the paper noted in response to question 12a, 
which 1 have been unable to locate. The Advanced Patent Law Institute is 
sponsored by the University of Texas School of Law Office of Continuing 
Education, which is located at 727 East Dean Keeton Street, Austin, Texas 78705. 

In addition to these specific talks I recall, I have participated in other Teach for 
America career panels for members interested in legal careers and have given 
talks to a number of summer law interns about judicial clerkships, I do not have 
records showing the dates of these talks. 
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e. List all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

A number of articles have quoted statements I have made in court. The following 
are those articles I could find in which I spoke directly to a reporter. 

Miriam Rozen, A Zero-Tolerance Policy for Hurricane Disaster-Relief Fraud, 
Texas Lawyer, Aug. 23, 2010. Copy supplied. 

Darren Barbee, Con Artist Given 10 Years in Prison, Ordered to Pay Si. 1 
Million, Fort Worth Star Telegram, May 1 3, 20 1 0. Copy supplied. 

Darren Barbee, Houslon-Area Woman Pleads Guilty in Swindling Case, Fort 
Worth Star Telegram, Aug. 25, 2009. Copy supplied. 

Darren Barbee, Woman’s Bail Revoked after Prosecutors Accuse Her of 
Continuing Fraud, Fort Worth Star Telegram, June 16, 2009. Copy suppHed. 

Chris Vogel, No Honest Players Among Human Smuggler.s, Houston Press, Aug. 
7, 2008. Copy supplied 

Staff, Crime & Courts: Murder-for-Hire Case Spurs Arrest, Houston Chronicle, 
Dec. 4, 2007. Copy supplied. 

Rosanna Ruiz and Cindy George, Brothers Behind Bogus Web Site Guilty, 
Houston Chronicle, June 15, 2007. Copy supplied. 

Cindy George, 3 Sentenced Over Storm Fraud, Houston Cltronicle, Mar. 3 1 , 

2007. Copy supplied 

Harvey Rice, Life Term Possible on Gun Charge, Houston Chronicle, Sept. 27, 
2006. Copy supplied. 

Laura Elder, Flagship Operator Pleads Not Guilty, Galveston Daily News, Mar, 
9, 2006. Copy supplied. 

On September 4, 2005, 1 was interviewed by Houston local television station 
KPRC the day after Chief Justice Rehnquist passed away. 1 have been unable to 
obtain a copy of the video. 

Alumni News: Two Graduates Will Clerk at U.S. Supreme Court, Townes Hall 
Notes (UT Law Alumni Magazine), Fall 2000. Copy supplied. 
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Scholarship Opens Doors for Recipienis, Townes Hall Notes (UT Law Alumni 
Magazine), Fall 1 999. Copy supplied. 

1 3. Judicial Office : State (chronologically) any judicial offices you have held, including 
positions as an administrative law judge, whether such position was elected or appointed, 
and a description of the jurisdiction of each such court, 

1 have never been a judge. 

a. Approximately how many cases have you presided over that have gone to verdict 
or judgment? _____ 

i. Of these, approximately what percent were: 


jury trials: 

% 

bench trials: 

% [total 100%] 

civil proceedings: 

% 

criminal proceedings; 

% [total 100%] 


b. Provide citations for all opinions you have written, including concurrences and 
dissents. 

c. For each of the 10 most significant cases over which you presided, provide: (l)a 
capsule summary of the nature the case; (2) the outcome of the case; (3) the name 
and contact information for counsel who had a significant role in the trial of the 
case; and (3) the citation of the case (if reported) or the docket number and a copy 
of the opinion or judgment (if not reported). 

d. Foreachofthe 10 most significant opiitions you have written, provide; (1) 
citations for those decisions that were published; (2) a copy of those decisions that 
were not published; and (3) the names and contact information for the attorneys 
who played a significant role in the case. 

e. Provide a list of all cases in which certiorari was requested or granted. 

f. Provide a brief summary of and citations for all of your opinions w'here your 
decisions were reversed by a reviewing court or where your judgment was 
affirmed with significant criticism of your substantive or procedural rulings. If 
any of the opinions listed were not officially reported, provide copies of the 
opinions. 

g. Provide a description of the number and percentage of your decisions in which 
you issued an unpublished opinion and the manner in which those unpublished 
opinions are filed and/or stored. 
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h. Provide citations for significant opinions on federal or stale constitutional issues, 
together with the citation to appellate court rulings on such opinions. If any of the 
opinions listed were not officially reported, provide copies of the opinions. 

i. Provide citations to all cases in which you sat by designation on a federal court of 
appeals, including a brief summary of any opinions you authored, whether 
majority, dissenting, or concurring, and any dissenting opinions you joined. 

14. Recusal: If you are or have been a judge, identify the basis by which you have assessed 
the necessity or propriety of recusal (If your court employs an ''automatic" recusal system 
by which you may be recused without your knowledge, please include a general 
description of that system.) Provide a list of any cases, motions or matters that have 
come before you in which a litigant or party has requested that you recuse yourself due to 
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify 
each such case, and for each provide the following information: 

I have never been a judge. 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to tlie proceeding or by any other person or interested party, or if you 
recused yourself sua sponle; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whetlier or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

15. Public Office, Political Activities and Affiliations : 

a. List chronologically any public offices you have held, otlier than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, stale chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

I have not held any public offices. 1 have not had any unsuccessful candidacies 
for elective office or unsuccesslul nominations for appointed office. 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, identify the particulars of 
the campaign, including the candidate, dates of the campaign, your title and 
responsibilities. 
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Dartmouth College Democrats (Acting President, Vice President, 1991 - 1992) 

Volunteer, campus coordinator. Bob Kerrey for President campaign (New 
Hampshire Primary, 1991 - 1992) 

Volunteer, Clinton for President and Dallas County Democratic Party 
Coordinated Campaign (Fall 1992) 

Intern, Democratic National Committee (summer 1991) 

1 Legal Career: Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
ffoin law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

From August 1999 tltrough July 2000, 1 served as a law clerk to Judge A. 
Raymond Randolph, United States Court of Appeals for the D.C, Circuit, 

From July 2001 through July 2002, 1 served as a law clerk to Chief Justice 
William Rehnquist, Supreme Court of the United States. 

ii. whether you practiced alone, and if so, the addresses and dates; 

1 have not practiced alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your afTiliation with each. 

2000-2001 

United States Department of Justice, Office of the Solicitor General 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 
Bristow Fellow 

2002-2005 

Weil, Gotshal & Manges 
700 Louisiana, Suite 1 600 
Houston, Texas 77002 
Associate 
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2005 -- present 

United States Attorney’s Office 
Southern District of Texas 
919Mtlam 
P.O. Box 6! 129 
Houston, Texas 77208 
Assistant United States Attorney 

iv. whether you served as a mediator or arbitrator in alternative dispute 
resolution proceedings and, if so, a description of the 10 most significant 
matters with which you were involved in that capacity, 

1 have never served as a mediator or arbitrator. 

b. Describe; 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

As a Bristow Fellow, 1 authored numerous briefs in opposition to petitions 
for certiorari, recommended to (he Solicitor General whether the United 
States should appeal adverse district court decisions, assisted permanent 
office attorneys with drafting Supreme Court merit briefs and preparing 
for oral arguments, and argued an appeal in the Seventh Circuit. 

During summer 2002, 1 returned to Texas and joined the Houston office of 
Weil Gotshal as an associate. I had primary day-to-day responsibility for 
civil litigation matters including intellectual property litigation, class 
actions, international arbitration, bankruptcy litigation and general 
coinmercial disputes. I also worked on appellate matters and a number of 
pro bono case,s. 

In early 2005 1 joined the Houston United States Attorney’s Office as an 
Assistant United Stales Attorney. I have worked in the Major Offenders 
and Major Fraud sections of the office, investigating and prosecuting 
criminal matters in the following areas: mortgage fraud, investment fraud, 
securities fraud, government benefit fraud, public corruption, importation 
of counterfeit products, internet fraud, child pornography, human 
smuggling, hostage taking, postal crimes, aird narcotics and firearms 
violations. I have also handled numerous appellate matters and argued six 
cases in the Fifth Circuit- 
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ii. your lypica! clients and the areas at each period of your legal career, if 
any, in which you have specialized. 

When working in private practice at Weil Gotshal, the tj'pical clients I 
represented were corporations involved in complex civil litigation. In pro 
bono matters I handled during that time, 1 represented a defendant in a 
criminal case and a nonprofit organization in constitutional litigation. 

As an Assistant United States Attorney, I have represented the United 
States in criminal prosecutions. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If tlie frequency of 
your appearances in court varied, describe such variance, providing dates. 

i. Indicate the percentage of your practice in: 

1 . federal courts 90% 

2. state courts of record: 10% 

3. other courts: 

4. administrative agencies: 

ii. Indicate the percentage of your practice in: 

1 . civil proceedings: 25% 

2, criminal proceedings: 75% 

d. State the number of cases in courts of record, including cases before 
administrative law judges, you tried to verdict, judgment or final decision (rather 
than settled), indicating whether you were sole counsel, chief counsel, or associate 
counsel. 

Seventeen (this includes two cases that were tried twice because the jury hung on 
some counts). I tried all of these cases since joining the United States Attorney’s 
Office. Two prosecutors typically handle a trial and evenly split the witnesses 
and jury addresses. (I may have tried one or two cases to magistrate judges in 
cases from the misdemeanor civil violations bureau docket, but I do not recall the 
specific cases and did not include those cases in llte number of trials listed here.) 

i. What percentage of these trials were; 

1. jury': 100% 

2. nonjury; 0% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any 
oral argument transcripts before the Supreme Court in connection with your 
practice. 
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As a Bristow Fellow' in the Solicitor General’s office, I drafted numerous 
responses to petitions for certiorari. The only one i recall by name is United 
States V. Duseiiberiy, 534 U.S. 161 (2002), because the Supreme Court granted 
the petition in that case. Copy supplied. 

I also recall providing research and other assistance to permanent office attorneys 
for the merits briefs filed in the following cases: Indianapolis v. Edmond, 53 1 
U.S. 32 (2000); TrafFix Devices, Inc. v. Marketing Displays, Inc., 532 U.S. 23 
(2001); Circuit City Stores. Inc. u, Adams, 532 U.S. 105 (2001); and Zadvydas u. 
Davis, 533 U.S. 678 (2001). 

' ^ Litigation : Describe the ten (1 0) most significant litigated matters which you personally 
handled, w'hether or not you were the attorney of record. Give the citations, if the cases 
were reported, and the docket number and date if unreported. Give a capsule summary of 
the substance of each case. Identify the party or parties whom you represented; describe 
in detail the nature of your participation in the litigation and the final disposition of the 
case. Also state as to each case; 

a, the dale of representation; 

fa. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1. United States v. Stanford, el o/.. No. H-09-242 (S.D. Tex.); Judge David Hittner. 

Court of Appeals decisions relating to Stanford’s pretrial detention arc reported at 
201 1 WL 867057, 395 Fed. App’x 72, 367 Fed. App’x 507, and 341 Fed App’x 979. 

I am co-lead counsel for the United Stales in the prosecution of Stanford, other Stanford 
Financial Group executives, and the former head of the Antiguan Financial Services 
Regulatory Commission. ITie indictment alleges that the defendants engaged in a $7 
billion investment fraud relating to the sale of certificate of deposits by Antiguan-based 
Stanford international Bank. I have been involved in all aspects of the case including 
witness interviews; briefing; arguing at hearings; and working with foreign governments 
to extradite a defendant, obtain evidence and freeze assets. The CFO of Stanford 
Financial Group pled guilty. The other defendants are awaiting trial. 

Co-counsel: 

Paul Pelletier (formerly Deputy Chief, Fraud Section, Department of Justice) 

Minlz Levin 

701 Permsylvania Avenue, NW, Suite 700 
Washington, DC 20004 
(202) 434-7490 
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Jack Patrick 

Department of Justice 

Senior Litigation Counsel, Fraud Section 

1400 New York Avenue, NW 

Washington, DC 20005 

(202)514-9842 

Opposing Counsel: 

Counsel for defendant Stanford: 

Ali Fazel 
Scardino & Fazel 
1004 Congress, Tltird Floor 
Houston, TX 77002 
(713) 229-9292 

Robert Stephen Bennett 
515 Louisiana, Suite 200 
Houston, TX 77002 
(713) 225-6000 

Michael M. Essmyer 
5111 Center Street 
Houston, TX 77007 
(713) 869-1155 

Kent A. SchafTer 
712 Main Street, 31st Floor 
Houston, TX 77002 
(713)228-8500 

Michael Sokolow 

Office of the Federal Public Defender 
440 Louisiana, Suite 1350 
Houston, TX 77002 
(713)718-4600 

Dick DeGuerin 

1018 Preston Avenue, Seventh Floor 
Houston, TX 77002 
(713)223-5959 
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Counsel for defendant Davis: 

David Finn 

2828 North Harwood, Suite 1 9S0 
Dallas, TX 75201 
(214) 651-1121 

Counsel for defendant Pendergest; 

Dan Lamar Cogdell 

Cogdell & Ardoin, LLC 

1401 McKinney Street, Suite 1625 

Houston, TX 7701 0 

(713)426-2244 

Counsel for defendant Lopez: 

Jack B. Zimmermann 
Jim Lavine 

770 South Post Oak Lane, Suite 620 
Houston, TX 77056 
(713) 552-0300 

Counsel for defendant Kuhrt; 

Richard B. Kuniansky 
440 Louisiana, Suite 200 
Houston, TX 77002 
(713)622-8333 

2. UnHed Slates v. Barnes, et ai, 'Ho. H-10-787 (S.D. Tex.); Judge Sim Lake. 

This case involves an alleged $80 million dollar kickback and international money 
laundering scheme relating to the shipment of oil from Venezuela to a Houston area 
refinery. Barnes, who was the Marine Chartering Manager for LyondellBassell’s 
Houston refinery, pled guilty to receiving more than $20 million in kickbacks from oil 
traders in exchange for agreeing to pay inflated prices for the shipping that the traders 
were arranging through companies they controlled. Two of the traders are scheduled for 
trial in November. The investigation in this case involved obtaining evidence from 
authorities in Switzerland, France and the British Virgin Islands. We have also obtained 
forfeiture of nearly $20 million of the fraud proceeds. 

Opposing Counsel: 

Counsel for defendant Barnes: 

Rusty Hardin 
Derek Hollingsworth 
140! McKinney, Suite 2250 
Houston, TX 77010 
(713) 652-9000 
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Counsel for defendant Langley; 

Wendell Odom 
440 Louisiana, Suite 200 
Houston, TX 77002 
(713) 223-5575 

Counsel for defendant Meltzer: 

Bill McMurrey 
Bracewell & Giuliani 
1445 Ross Avenue 
Dallas, TX 75202 
(214) 758-1032 

David Gerger 

Gerger & Clarke (then Office of the Federal Public Defender) 

1001 Farmin, Suite# 1950 
Houston, TX 77002 
(713) 224-4400 

3. United States v. Curtis, et al. No. H-08-323 (S.D. Tex.); Judge Nancy Allas. The 

Court of Appeals decision affirming the convictions and sentences is available at 
2011 WL 846703 (5th Cir. 2011). 

This case involved nine defendants charged with conspiring to commit mortgage fraud in 
the Montrose neighborhood of Houston. The organizer of the scheme, Curtis, used his 
supposed investment company CLC Holdings to receive large profits from the sale of 
homes in which straw buyers were used to pay inflated amounts for the home. Some of 
the loan applicants used childrens’ social security numbers, which were purchased from a 
Houston “credit repair” business. Eight of the defendants, including two mortgage 
brokers and the owner of the credit repair business, pled guilty and were sentenced to 
various terms of imprisonment. Curtis went to trial and a jury convicted him of 
conspiracy, wire fraud, and aggravated identity theft. Judge Atlas sentenced Curtis to 
twelve years in prison. 1 worked with the Secret Service in investigating the case, 
presented the case to the grand jury, negotiated the plea agreements of the eight 
defendants who pled guilty, and, along with a colleague, tried the case against Curtis. 

Trial co-counsel; 

Ryan McConnell 
Haynes & Boone 
1221 McKinney, Suite 2100 
Houston, Texas 77010 
(713)547-2622 
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Opposing Counsel; 

For defendant Curtis: 

John Riley Friesell 
4265 San Felipe, Suite 1 100 
Houston, TX 77027 
(713) 249-4986 

For defendant Joubert: 

Dwight E. Jefferson 
405 Main Street, Suite 950 
Houston, TX 77002 
(713)222-1222 

For defendant Narcisse: 

Robert James Fickman 
440 Louisiana, Suite 800 
Houston, TX 77002 
(713)655-7400 

For defendant Lyons; 

R. Christopher Goldsmith 
440 Louisiana, Suite 900 
Houston, TX 77002 
(713)223-1001 

For defendant Cherry; 

Robert Alton Jones 
221 1 Norfolk, Suite 600 
Houston, TX 77098 
(713) 526-1171 

For defendant Johnson: 

John Garrison Jordan 
1 1 1 North Oak Street 
Hammond, LA 70404 
(985)345-5291 

For defendant Ly: 

Dan Cogdell 

1401 McKinney Street, Suite 1625 
Houston, TX 770 10 
(713)426-2244 
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For defendant Nurmerly: 

John Patrick Smith 
2726 Bissonnet, Suite 240-210 
Houston, TX 77005 
(713)498-9903 

For defendant Nguyen: 

Robert Bao Pham 

9999 Bellaire Boulevard, Suite 1 1 22 
Houston, TX 77036 
(713)776-3333 

4. United States v. Ashoor, No. FJ-09-307 (S.D. Tex.); Judge David Hittner. The 
Court of Appeals decision affirming the conviction is reported at 201 1 WL 
1659780(5* Cir. 2011). 

The defendant, who had a company that serviced government contracts, imported 
counterfeit Cisco products from China which he intended to .supply to the Marine Corps 
in Iraq. After a hung jury resulted in a mistrial of the first trial, a jury convicted the 
defendant of trafficking in goods with counterfeit trademarks, and he was sentenced to a 
fifty-one mon* prison term, 1 worked with ICE in the initial stages of *is investigation, 
ano*er AUSA completed the investigation and obtained an indictment in the case, and I 
then tried the case with the other AUSA. 

Trial co-counsel: 

Jason Vamado 

U S. Attorney’s Office for the Southern District of Texas 
919 Milam, Suite 1 500 
Houston, TX 77002 
(713) 567-9000 

Counsel for Ashoor: 

Erich C. Ferrari 

McNabb Associates PC 

1455 Permsylvania Avenue, NW, Suite 400 

Washington, DC 20004 

(202) 280-6370 

5. United States v. Stephens and Stephens, H-06-242 (S.D. Tex.); Judge David 
Hittner. The Court of Appeals decision affirming the convictions and sentences is 
reported at 571 F.3d 401 (5* Cir, 2009). 

1 managed the investigation and prosecution of these two defendants charged with 
creating a fraudulent Salvation Army website shortly after Hurricane Katrina struck the 
Gulf Coast, which falsely purported to collect donations for hunicane victims. Hundreds 
of individuals across the country donated to *e website before ii was shut down. To 
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disguise their involvement with the website, the brothers used stolen identities, including 
Social Security numbers, to register the various PayPal accounts they used to collect 
money donated through the website. A jurj' convicted both defendants of conspiracy, 
wire fraud and aggravated identity theft. One defendant received a sentence of 1 11 
months and the other received a sentence of 105 months. 

Co-counsel; 

Bret Davis 

Federal Bureau of Investigation (then a Special Assistant United States Attorney) 

1 Justice Park Drive 
Houston, TX 77092 
(713)693-5000 

Opposing Counsel: 

Counsel for defendant S. Stephens: 

Sarny Khalil 

Gerger & Clarke (then Office of tlie Federal Public Defender) 

1001 Fannin, Suite # 1950 
Houston, TX 77002 
(713) 224-4400 

Counsel for defendant B. Stephens; 

Jimmy Ardoin 

1401 McKimiey Street, Suite 1625 
Houston, TX 77010 
(713) 426-2244 

6. United States v. Trevino, el al., H-07-664 (S.D, Tex.); Judge Randy Crane. 

This public corruption case involved tens of thousands of dollars paid in bribes to the 
City Manager and Director of Parks and Recreation for the City of Mission, Texas. The 
contractors paid the bribes in exchange for favorable treatment in the awarding of 
contracts for debris and sludge removal, the construction of a skateboard park, expansion 
of a city pool and the painting of a downtown parking lot. The case arose from a 
longstanding FBI undercover investigation in the Rio Grande Valley which another 
AUSA oversaw, 1 handled the prosecution of the two public officials and two contractors 
charged in this case. All four defendants pled guilty. The two public officials and one of 
the contractors were sentenced to various prison terms; the other contractor received a 
sentence of probation based on his cooperation. 
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Opposing Counsel; 

Counsel for defendant I. Trevino; 

Jack Wolfe (deceased) 

Counsel for defendant Villegas; 

CJ Quintanilla, III 
5526 North Tenth Street 
McAllen, TX 78504 
(956) 682-0223 

Counsel for defendant Cavazos: 

Francisco J. Rodriguez 
1 1 1 1 West Nolana 
McAllen, TX 78504 
(956)687-6415 

Counsel for defendant D. Trevino: 

Michael McCrum 

700 North St. Mary’s Street, Suite 1 900 
San Antonio, TX 78205 
(21 0-225-7045 

7. Uniled Slates v. Speezia, H-07-31 (S.D. Tex ); Judge Ewing Werlein, Jr. 

The defendant was associated with a human smuggling organization in Houston. A 
meeting was arranged at a gas station at which the smugglers planned to seek payment 
from the brother of one of the Mexican nationals who had been brought from the border 
to Houston. Upon learning that the brother did not have the smuggling fee, the defendant 
and others kidnapped him at gun point and took him to a motel room in the Houston area. 
Over the next few days, the defendant and his associates called relatives of the hostage 
and demanded payment of the smuggling fee, which they kept increasing. During the 
calls, the defendant tortured the hostage by, among other things, burning his forearms 
with an iron and hammering his toenails. Tire jury convicted the defendant of conspiracy, 
alien smuggling, and hostage taking. The defendant was sentenced to a 25-year prison 
term. Another AUSA investigated and charged the case. 1 joined him to prepare and try 
the case and then 1 handled the sentencing hearing. 

Co-counsel; 

Jimmy Kitchen 

U.S. Attorney’s Office for the Western District of Pennsylvania 
700 Grant Street, Suite 4000 
Pittsburgh, PA 15219 
(412) 644-3500 
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Opposing counsel: 

Cornel A. Williams 
1405 Palm Street 
Houston, TX 77004 
(713)520-5153 

8. United States v. Huang and Liu, H-05-392 (S D. Tex.); Judge David Hittner. The 
Court of Appeals decision affirming Liu’s conviction and sentence is reported at 
288 Fed. App’x 193 (5lh Cir. 2008). 

A Houston lavvyer and her legal assistant were charged with engaging in a complex visa 
fraud scheme. The fraud involved, among other things, intracompany transfer visas, 
which allow a foreign citizen to work in the United States as an executive at a foreign 
company’s American subsidiary and can serve as a basis for permanent residence status, 
Chinese nationals paid large sums, up to $60,000 each, to obtain such visas under 
fraudulent pretenses. The defendants created legal documents, such as stock certificates 
and Board of Director minutes, falsely showing that Chinese companies had purchased 
American subsidiaries, which they submitted to support the fraudulent visa applications. 
Defendant Huang, tire attorney, was convicted of conspiracy and four counts of visa fraud 
and sentenced to fifty-one months in pri.son. Defendant Liu was convicted of one count 
of visa fraud, acquitted on the other counts, and sentenced to eighteen months in prison. 
This case was reassigned to me after it was charged. 1 then prepared and tried the case 
with another AUSA, handled the sentencing hearings, and argued Liu’s appeal. 

Co-counsel: 

Jason Vamado 

U.S. Altomey’s Office for the Southern District of Texas 
919 Milam, Suite 1500 
Houston, TX 77002 
(713) .567-9000 

Opposing Counsel: 

Counsel for defendant Huang: 

Neal Andrew Davis 
917 Franklin, Suite 600 
Houston, TX 77007 
(713) 227-444 

Counsel for defendant Liu: 

Donald Edward Ervin 
1018 Preston, 7th Floor 
Houston, TX 77002 
(713)223-1622 
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9, Canatxx Energy Ventures, Inc. v General Electric Capital Corp., Case No. H-09- 
4425 (S.D. Tex.); .ludge Kenneth Hoyt. The Fifth Circuit decision reversing the 
judgment and renderingjudgment in favor of GE Capital is at 2008 VVL 4601691 
(5th Cir. 2008). 

My firm represented GE Capital in this lawsuit concerning the termination of a power 
plant project. Canatxx was the project developer and signed a Dissolution Agreement 
with GE Power Systems in which the parties agreed to terminate the joint venture to build 
power plants. Canatxx then filed suit against GE Capital, which was a financial advisor 
on the project, raising state-law claims of breach of fiduciary duty, unfair competition 
fraud, and civil conspiracy. During the time I was involved in the case, I drafted the 
motions, argued at a court hearing, and managed discovery, including attending 
depositions in London. After 1 left my firm, another firm was hired to try the case. A 
jury returned a verdict of favor of Canat.xx, but the Fifth Circuit reversed and rendered 
judgment in favor of GE Capital based on its holding that the Dissolution Agreement also 
applied to affiliates of GE Power Systems, which.included GE Capital. 

Lead counsel: 

Scott Lassetter (deceased) 

Weil, Gotshal & Manges 
Houston, TX 

Opposing counsel: 

Guy Matthews 
2000 Bering Drive, Suite 700 
Houston, TX 77057 
(713) 355-4200 

10. Paiaki v. Assembly and Silver v. Palaki, 824 N.E,2d 898 (N.Y. Ct. App. 2005). 

My firm represented the speaker of the New York assembly in litigation against 
Governor Pataki related to disputes over the budget process in New York. The case 
involved questions concerning whether the New York Constitution allowed the 
legislature to amend certain legislation proposed by (he Governor and whether the 
Governor could exercise the line-item veto with respect to those bills. The two related 
cases reached the New York Court of Appeals, which ruled 5-2 in favor of the Governor 
I had significant involvement in crafting the arguments and drafting the briefs in both the 
intermediate appellate courts and in the New York Court of Appeals. 

Lead counsel : 

Steve Reiss 

Weil, Gotshal & Manges 
767 Fifth Avenue 
New York, NY 10153 
(212)310-8000 
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Opposing counsel; 

Max Shulman 
Cravalh, Swain & Moore 
825 Eighth Avenue 
New York, NY 10019 
(212)474-1000 

1 8. Lega l Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal maners that did not 
involve litigation. Describe fully the nature of your participation in these activities. List 
any client(s) or organization(s) for whom you performed lobbying activities and de.scribe 
the lobbying activities you performed on behalf of such ciient(s) or organizations(s). 
(Note: As to any facts requested in this question, please omit any information protected 
by the attorney-client privilege.) 

While an associate at Weil Gotshal, in addition to the litigation I handled, I was involved 
in one antitrust counseling matter. 

As an Assistant United States Attorney, in addition to prosecuting cases, I have served as 
the Deputy International Affairs Coordinator for the United Stales Attorney’s Office. In 
that capacity I help coordinate incoming and outgoing requests for foreign evidence 
gathering under Mutual Legal Assistance Treaties with numerous countries. In addition 
to this oversight role, 1 have personally handled such requests on behalf of the 
governments of Malaysia, Turkey, Colombia, Lithuania, Greece, France, the United 
Kingdom, Trinidad and Tobago, Ireland, Norway and Brazil. I also handle and provide 
guidance to other AUSAs on extradition matters. 

i also served as the Hurricane Fraud Coordinator for the Southern District of Texas, a 
position created in 2005 after Hurricanes Katrina and Rita. 1 coordinated a multi-agency 
task force that investigated fraud cases relating to the Hurricanes Katrina, Rita and Ike. 
Our office prosecuted more than 1 00 individuals for fraud relating to the hurricanes, 
including government-benefit fraud, identity theft offenses, charitable fraud, and 
investment fraud. 

In addition, the Deputy Attorney General appointed the First Assistant United States 
Attorney and me to serve as special prosecutors in a public corruption matter arising out 
of another district in which the local U.S. Attorney's Office had a conflict. 

I have not performed any lobbying activities. 

1 9- Teaching : What courses have you taught? For each course, state the title, the mstitulion 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, provide four (4) copies to the committee. 
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During the spring semesters of 2004 and 2005, 1 taught Federal Jurisdiction as an adjunct 
professor at the University of Houston Law Center A copy of my 2005 syllabus is 
supplied, 

20- Deferred Income/ Future Benefits : List the sources, amounts and dates of all 

anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional .services, firm memberships, former employers, clients or 
customers. Describe the arrangements you have made to be compensated in die future 
for any financial or business interest. 

None. 

21. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

I have no such plans. 

22. Sources of Income : List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items 
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report, 
required by the Ethics in Government Act of 1978, may be substituted here). 

See attached Financial Disclosure Report. 

23. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement. 

24. Potential Conflicts of Interest : 

a. Identify the family members or other persons, parties, categories of litigation, and 
financial arrangements that are likely to present potential conflicts-of-interest 
when you first assume the position to which you have been nominated. Explain 
how you would address any such conflict if it were to arise. 

If confirmed, 1 would not hear cases brought by the United States Attorney’s 
Office in which 1 had any participation as an AUSA. 1 would not preside over 
any cases involving the company that employs my wife. 1 also would not preside 
over cases involving the few companies in which my wife and 1 own stock. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 
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I would follow the recusal statutes and the Code of Conduct for United States 
Judges, as well as other legal authority, in resolving any potential conflicts of 
interest. I would also consult with colleagues and with ethics officials from the 
Administrative Office of U.S. Courts. 

25. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged,” Describe what you have done to fulfill the.se responsibilities, 
listing specific instances and the amount of time devoted to each. 

In 2003, 1 assisted the NAACP Legal Defense Fund in representing Timothy Towery, 
who was serving an 1 8-year sentence as one of the 38 individuals convicted as part of the 
Tulia drug sting. We prepared a motion for habeas corpus relief arguing that Towery’s 
conviction should be overturned based on the ineffective assistance of his counsel who 
persuaded him to plead guilty. This involved investigating the case against Towery, 
researching the relevant legal issues and drafting the motion. On August 23, 2003, 
Governor Rick Perry pardoned our client and the other Tulia defendants. 

In 2004, 1 assisted the Lawyers’ Committee for Civil Rights Under Law in litigation 
involving two events that infringed on the voting rights of Prairie View A&M students in 
Waller County, Texas. One case was filed against the District Attorney who had warned 
college students that they were not allowed to vote in Waller County despite longstanding 
law (reflected in both case law and opinions from the state attorney general) that college 
students in Texas may choose to vote either where they attend school or where their 
parents reside. 

The second case challenged Waller County’s failure to seek approval under the 
preclearance provisions of Section 5 of the Voting Rights Act for attempts to reduce the 
number of hours that were available for early voting at the polling place closest to the 
Prairie View campus (the 2004 primary election took place during the school’s spring 
break, making early voting tlie primary vehicle for student voting). After filing 
complaints seeking temporary restraining orders and preliminary injunctions against both 
practices, the defendants quickly settled and agreed to alter the challenged practices. 

In Fall 2004, 1 assisted the Lawyers’ Committee for Civil Rights Under Law in tlieir 
nonpartisan voter protection project during the 2004 general election. We attended 
training on possible voting rights issues and manned a Houston phone bank on Election 
Day with a ready-response legal team. 

Wln’le an associate at Weil Gotshal, I occasionally participated in iJte Houston Bar 
Association's Legal Lines program In which citizens could cal] a phone bank and receive 
assistance with general legal problems. 
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In addition to working on these legal matters, ! am a co-founder and current board 
member of the Sunflower Countj' Freedom Project, a nonprofit educational enrichment 
program created by Teach for America alumni in the Mississippi Delta county where I 
taught from 1994 to 1996. The program, which has been in existence for more than ten 
years, provides rigorous after-school and summer programs that prepare students from 
one of the nation’s poorest regions for college. Graduates of the program have attended 
college at prominent institutions including the University of North Carolina, LSU, Berea 
College, and Mississippi State. 

26. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had wth the White House staff or the Justice Department 
regarding this nomination. Do not include any contacts with Federal Bureau of 
Investigation personnel concerning your nomination. 

In May 2009, 1 was contacted by one of the co-chairs of the Judicial Selection 
Committee that Representative A1 Green established to recommend candidates for 
Houston-area judicial vacancies. The chair inquired whether I would be 
interested in being considered by the committee, which was then interviewing 
applicants for the vacancy created when Judge Samuel Kent resigned. I agreed to 
interview with the committee. I first met with four members and later with the 
entire committee. After that, I met with Representative Al Green. In June 
2009, the chairs of the committee notified me that I was the committee’s 
recommended candidate. Shortly after receiving that notification, however, I 
learned that the Fifth Circuit Judicial Council had decided to move the open 
judgeship to south Texas. 

In July 2010, a chair of the same committee contacted me to discuss whether I 
was interested in the vacancy created by Judge John Rainey taking senior status. 
The chair slated that I remained the committee’s recommended candidate. I 
slated that I remained interested and was asked to submit infomnation to the Texas 
Democratic delegation through Repre-sentative Doggett's office, which 1 did. 

In February 201 1 , 1 submitted an application to Senator Hutchison’s and Senator 
Comyn’s Federal Judicial Evaluation Committee. 1 interviewed with the 
committee m May 20 11 . 

Since April 21 , 201 1 , 1 have been in contact with officials from the Office of 
Legal Policy at the Department of Justice. On May 24, 20 1! , 1 intervievved with 


29 
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attorneys from the White House Counsel’s Office and the Department of Justice 
in Washington, DC. 

On July 1 2, 201 1 , 1 met with Senators Hutchison and Comyn and members of 
their staff in Washington. On July 23, 201 1, 1 met with Representative Sheila 
Jackson Lee in Houston, 

On September 8, 201 1 , the President submitted my nomination to the Senate. 

b. Has anyone involved in the process of selecting you as a judicial nominee 

discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, explain fully. 

No 


30 
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financial DISCLOSURE REPORT 

NOMINATION FILING 


Report Required by the Ethics 
in Covemmen! Aei of J978 
(SU.S.CoppJ^ lOi-lll) 




2 . 







FINANCIAL DISCLOSURE REPORT 

Name at Ptrsoq 

Bait oIRtRort 

Page 2 of 9 

Cosia, Gre^J. 

09/0a/20l 1 


in. NON-INVESTMENT INCOME. {Heportirrg tn^rUaai and spaasef tte pp. If -34 afJlUng Insfruclhns.) 

A. Filer's Non-Investment focoroe 

j/ [ NONE (No reportable non-investmeni income.) 

bate source and type income 

(yours, Roi spouse's) 


2 , 


3 


8. Spouse's Non-InveStirtCSt income ~ tfyou wm ma'Hrd darlne anfpoirtan e/ihf repening ytar, complete ihU teellon. 
(Deltor aaioum net required acepi foe kMOrotia J 

[ j NONE (No reportable non-investment income.) 


DATE 


t. 20tQ Noble AmexKas Energy Solutions LtC- salary 


2. 201 1 Noble Americas Energy Solutions LLC — salary 


3 


4. 


IV. REIMBURSEMENTS — traiupartadan, lodging, /aai, rniertabimmu 

tlndnda ihotr a> tpatnratdOtpendenichMrm. itt pp. 2i'V offlUng mimeiltmt ) 

[ I NONE (No reportable reimbursements ) 


SOURCE 


DATRS 


LOCATION 


PURPOSE 
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FINANCIAL DISCLOSURE REPORT 

Nitiac of Nma Repenios 

Dale of Report 

Page 3 of 9 

Costa, Gregs 3. 

09/08/205 1 


V. GIFTS. (InctMita ihoft to spcuir orui 4tptmlint rhlidrin; st* pp. ZB-tl t/flititf bttineHontJ 

I I HOHE (No reportable gifts ) 

SQVRCfi DESCRiPTtON VALUE 


l. Excmpi 


2 . 


3. 


VI. LIABILITIES . {IncitKki lh»sapftp»uieaKit4eptn^rt»thH^ttn;Mpp. i7-iJ pfflllnr Inftrucllent.) 
[2 NONE (No reportable liabililies.) 


CRSBITQR 
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FINANCIAL DISCLOSURE REPORT 

Nine of ^rtoa Reporting 

Dale of Report 

Page 4 of 9 

CMia, Gregg S. 

09/08/201 ) 


VII. INVESTMENTS and TRUSTS — Incomt. w/iK, irin$»t^ns OtKta4a thote of tpoust ar4 4rptn4em ebUirtn; jte pp. i4-60 of filing tn$tf»atoa^) 
j I NONE (No reportable income, assets, or transactions-) 


A. 

1 

c. f 


O. 



[>escripiion of huca 

1 Incontc dining 

CiwxvaiueaicMt 1 


TniAieclions during reporting period 


(ieehidiKg uuii aseli) 

1 reponingperiod 

of rcpofii ng period 






j m (2i 

tU (« 

0) 

12) 1 {3> ; <4) 


(S) 

FUcc '{X)* oficr each asiel 

jAmOiml Typefe-t.. 

Value Value 

Type (e-s-. 

Date 1 Value | Gain 


Idnutryof 

esempi fron prior discloautt 

, Code 1 1 diw .ttni. 

Code 2 ' Method ' 

buy. sell. 

imn/dd/yy { Codt 2 j Code i 


buycr/teller 
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(if privBie 



; (Q-WJ 
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iranicciioa) 


1 . Bank of Anurica Accoqdi 


None 

K 

T 

Exempt 





2. Apple Common &ock 


None 

L 

T 






3. GE Cwnmon SloeX 

A 

Dividend 

K 

T 






4 Bank of Amenca Common Slock 

A 

Dividend 

) 

T 






5. Heme Depot Common Slock 

A 

Dividend 

J 

T 






6. Janui Fund D Muiuai Fund 

A 

Dividend 

K 

T 






7. Janus Contrerian Muntal Fund 

A 

Dividend 

K 

T 






B. ienits Global Select Maiuat Fund 

A 

Dividend 

H 

T 






9. Janus Wotidwide MvTual Fund 

■ 

Dividend 

■ 

T 






10. Vanguard SOO Index MuRial Fund 

A 


■ 

■I 






11. Invesco Cbanef Mtfiuai Fund 

■ 


J 

T 






12. Pioneer Mid Dtp Value Mtituul Fund 
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J 

T 






13. Cohm^a Sef^mam Communications 
Monial Fund 

■ 

HI 

} 

T 






14. fidelity AdvisM' Equity Growth Mutual 

Fund 


None 

K 

T 






IS. O^xmheimer Mein Sled Smalt & Midcap 
Mutual Fund 



J 

T 






16. iSbaies S&P Small Cap 600 Muiual Fund 

A 

Dividend 

J 

T 






17. Texas S29 Large Cap Core Index Fund 



J 

T 







ISixCotunuBlaMdD*} 
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(SctC^wadCI tadDt) 


A-lI/Worksi 

y 'Wo.w» - Jieo.M® 
l-i>i.oaoo(icu 
H •SDOMI - $}W.ogo 
N -{71.000,00) - tw.oeom 
O'AfP'Msal 


O-$I0Cl0Ol - ll.OOt.OOO 
O'UM.m-llOOOpMO 


C-li-WJ-UXOP 

til -tlJoaOROl ' (S.000.400 

(.-tiawi-tioium 

F« -More than t}».<XIO.O(« 


D«t).0OI-tl),«X» Eollt.OOI-tU.OK) 

112 -MBRtbutXl.OOOiSOO 
M -1)00.001 • VUOiOOO 
n -iJ.ODQjOfK • {13 .000 000 


S, Vilw M;d«d Codn 
(SeeCelMaClI 


It -Cou iRut EMIT Oai)t| 


T -Clit# Market 




















252 



26. Anie }Riem»itonal Equity Fund I (dOlIc) 


27. Anio (ntemnional Equity Fund U (40lli) 


1 2t. Ded^e & Cm Stock Fund (40 Ik) 


29. DWSSdfcP 500 Index Fund ((RA) 


30. OWS C»{>iul Groih Fund (lElA) 


3 1 . DWS World Dividend Fund (IRA 

32. Fidelity Blue Chip GrowUi Fund (401k) 
33- Fidelity fifty Fund (401 k) 

34. Fidelity Freedom Income Fund (401k) 


None 


None 


None J 


. 3 VthEMctbodCoilcc 
I (See Cotton a> 


N •iUO.COi - 15IXIM3 

n nu-oodcei ■ u&ooo^ 

Q-Awnotal 
U •Book Vl-uc 
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VII. INVESTMENTS and TRUSTS — Intome, volue.mnsacthiaifnfMet thoieo/ifiouse and dtpendtm children; 3ee pp. i4-&0 ef flUng laflruetloiru} 
I I NONE (No reportable income, assets, or transactions.} 


i 

Descri^iir^cif Auets | 

(inctudinginstwicu) j 

B 

Income duriag 
fvponing period 
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C<IK$v4MMcnd 1 
or KpMtin® period ( 


Tnnociic 

D. 
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; 

‘ 
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.... ,J. 
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fif privotc ' 
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35. Fidelity Growth & income Fund (iRA) 


None 

i 

1 

T 






36. Fideity Growih Company Fund (IRA) 


None 

J 

T 






37. Fideiity Pacific Basin Fund {40ik> 


None 

K 

r 



■ 

■ 


38. Csldman Sachs Growth Opportunity Fund 
(40 Ik) 


None 

J 

T 



■ 

■ 


39. ianus Globa) Seleci Fund (IRA) 


None 

J 

T 






40. Janus Growth and Income Fund (IRA) 


None 

J 

T 






41. Jansu Reseaich Fund(3RA) 


None 

J 

T 






43. Janus Worldwide Fund (IRA) 


None 

J 

■ 






43, IP Morgan Prime Money Market Fund 
(AOW) 


None 

J 

T 






44. JP Morgan Smart Retirement 3020 (40 Ik) 
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K 

T 
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J 

T 






46. IP Morgan Sman Retiremem 203S (401k) 



J 
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47. JP Morgan Smart Retirement 3040 (401k) 


None 

K 

T 






48. Pyramis Select huenwional Etpiity 
Ctmutiingled Fund (401V) 


None 

J 

T 






49. Rainier Large Cap Equity Fund (40lk) 


None 
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T 
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J 

T 



■ 
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VII. INVESTMENTS and TRUSTS - Ineomt, v^ue, (iMbtaet ifton ejtpauit anddrptnitH! children: ut pp. S4-60 of filing Outrualora.) 

I I NONE (No reportable income, asseis, or transactions.) 
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52. T. Rowe Price Small Cap Stock fund (401k) 
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53. Vanguard tiuthutional Index Fund (401 k) 
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L 
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54. Vangaurd Mid-Cap Index Fund (401k} 


None 

J 

T 






55. VangwaidM<i(wyMaifccfFtwid(40lk) 


None 

J 

T 






56. Wasich Small Cap Growth Fund (dOlk) 
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57. Slate of Isnie! Bonds 

A 
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VHI. ADDITIONAL INFORMATION OR EXPLANATIONS. (IiuSteaufMn eJRtporl) 


FINANCIAL DISCLOSURE REPORT 

Nome o( Penan RtpertlDg 

Dale nf Report 

Page 9 of 9 ' 

Casta, Gregg J. 

09/08/201 1 


IX. CERTIFICATION. 


! certiry tbat tft iofomatloa gtven kbove (tnclading Informactan pcrlalntag tA my ipouse and mltiAr or dependent chlidrcn, it sny) is 
Mcunle, true, snd complete to the iiesl of my knowirdse and belief, ond (bat any Iftformarfon ool reported was withheld becatue It met appikabte statutory 
provisions permitting noo-disetosure. 

{ farther certify that earned Income from oatslde employment tnd hononrift and the acccptaocc of gilts which have been reported are In 
compliance with the previsions of S U.S.C. app. § SOI ci. scq., 5 Uik.C,S7JS3, and Judicial Conference regutationf. 


Signature, 


NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO RLE THIS REPORT MAY BE SUBJECT TO CIVIL 
AND CRIMINAL SANCTIONS (S U-S C- npp. $ iQ4) 



FILING INSTRUCTIONS 

Mail signed original and 3 additional copies to: 

Comminec on Financial Disclosure 
Admlnisfraiivc Office of the United States Courts 
Suite 2-301 

One Columbus Circle, N.E. 

Washington, D.C. 20544 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a compleie, current financial net worth stalemcnt which iicmiTcs in detail all assets (including bank 
accounts, real estate, securities, trusts, inveslments, and otl^r financial holdings) all liabilities (including debts, 
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of your 
household- 


ASSETS 

LIABILITIES 

Ca-sh on hand and in banks 


31 

241 

Notes payable to banks-sccured 




U.S. Government securities 




Notes payable to banks-unsccured 




Lisicd sccuruics - sec schedule 


782 

385 

Notes payable to relatives 




Unlisted securities 




Notes payable to others 




Accounts and notes receivable 




Accounts and bills due 




Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable - personal 
residence 


376 

840 

Real c-statc owned - personal residence 


600 

000 

Chattel mortgages and other liens payable 


14 

780 

Real estate mortgages receivable 




Other debts-itemize: 




Aulos and other personal property 


18 

000 





Cash value-life insurance 








Other assets itemize: 









State of Israel Bonds 


■a 

Qgj 





Thrifi Savings Plan 


m 










Tot^ liabilities 








Net Worth 

1 

IQ 

m 

Tola) Assets 

! 

585 

013 

Total hobiliues and net worth 

! 

585 

013 

CONTINGENT UASILITIES 




GENERAL INFORMATION 



1 

As endorser, comaker or guarantor 

■ 



Arc any assets plcdgcd‘> (Add schedule) 

mm 


B 

On leases or contracts 

■ 

■ 


Are you defendant in any suits or legal 
actions? 

No 


iB 

Lego! Claims 




Have you ever taken bankruptcy? 

No 


■ 

Provision for Fcderai Income Tax 







m 

Other special debt 




i 


















257 


FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 

Apple stock S62,193 

Bank of America stock 6,986 

Columbia Seligmann Communicaliotts Fund ] 2,9 1 5 

Fidelity Advisor Equity Growth Fund 20,367 

GE stock 15,105 

Home Depot stock 3,187 

Invesco Charier Fund 14,797 

iShares S&P Small Cap 600 Index Fund 12,757 

Janus Fund D 31,621 

Janus Contrarian Fund 30,220 

Janus Global Select Fund 19,177 

Janus Worldwide Fund 2,438 

Oppenheinier Main Street Small & Midcap Fund 1 3,290 

Pioneer Mid-Cap Value Fund 1 2,430 

Vanguard 500 Index Fund 38,960 

College Savings Plans 

Texas 529 Large Cap Core Index Fund S9,740 

Texas 529 Capital Appreciation Portfolio 8,359 

Texas 529 Main Street Small & Mid-Cap Fund 10,567 

Virginia 529 Real Estate Investment Trust 1 1 ,259 

Virginia 529 Aggressive Fund 1 6,820 

Virginia 529 Stock Index Fund 16,114 

Virginia 529 International Fund 10,465 

ReliremenI Holdings 

American Funds Europacific Growth Fund $7,825 

American Funds Growth Fund of America 1 8,379 

Artio International Equity Fund I 15,525 

Aftio International Equity Fund !1 5,776 

Dodge & Cox Stock Fund 9,372 

DWS Capital Growth Fund 1,874 

DWS S&P 500 Index Fund 2,281 

DWS World Dividend Fund 1,576 

Fidelity Blue Chip Growth Fluid 20,279 

Fidelity Fifty Fund 23,471 

Fidelity Freedom Income Fund 1 9,254 

Fidelity Growth Company Fund 13,073 

Fidelity Growth & Income Fund 6,965 

Fidelity Pacific Basin Fund 19,986 

Goldman Sachs Growth Opportunity Fund 1 0,54 1 

Janus Global Select Fund 1,310 

Janus Growth and Income Fund 1,454 

Janus Research Fund 1,358 
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Janus Worldwide Fund 

1, 191 

JP Morgan Prime Money Mar ket Fund 

6,158 

JP Morgan Smart Retirement 2020 

28,483 

JP Morgan Smart Retirement 2030 

12,189 

JP Morgan Smart Retirement 2035 

4,791 

JP Morgan Smart Retirement 2040 

15,759 

Pyramis Select International Equity Commingled 

14,110 

Rainier Large Cap Equity Fund 

5,982 

Sempra Energy Stock 

6,831 

T. Rowe Price Growth Stock Fund 

36,261 

T, Rowe Price Small Cap Stock Fund 

19,880 

Vanguard Institutional Index 

54,773 

Vanguard Mid-Cap Index Fund 

6,188 

Vanguard Money Market Fund 

7,435 

Wasatch Small Cap Growth Fund 

2,288 

Total Listed Securities 

$782,385 


AFFIDAVIT 




that the in'format^n provided in this statement is 
of my knowledge, true and accurate. 


do swear 
to the best 




TnotarvT 



GWENDOLW D. BRAXTON 
My CJommEsskm Expire® 
April ie, 2015 
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Senator Blumenthal. Judge Guaderrama. 

STATEMENT OF HON. DAVID CAMPOS GUADERRAMA, NOMI- 
NEE TO BE DISTRICT JUDGE FOR THE WESTERN DISTRICT 

OF TEXAS 

Judge Guaderrama. Thank you, Senator Blumenthal, Senator 
Grassley, and Senator Franken. I very much appreciate your invit- 
ing me to he here before you. I am truly honored to be in this room 
before this Committee. Thanks so much. 

A very special thanks to President Obama for the tremendous 
honor he does me with his nomination. I would also offer a very 
warm thanks to Senator Hutchison and Senator Cornyn for their 
very kind and generous words of introduction. 

I would also like to recognize my Congressman, Congressman 
Reyes, who is here in support. I am very grateful to him as well. 

Senator Hutchison, Senator Cornyn, and Congressman Reyes 
and their staffs have been tremendously supportive of my efforts 
in this process, and I am very, very grateful to all of them for that. 

I want to introduce to you my wife and sweetheart, Annalisa. We 
have been a couple and sweethearts for 12 years now. Annalisa is 
the deputy director of the State Probation Department in El Paso 
County. She has been extremely supportive of all the things that 
I have endeavored during the last 12 years and very supportive 
throughout this nomination. 

I would also recognize numerous family members and friends, co- 
workers and colleagues who were unable to be here today, but they 
are following the proceedings on the webcast, and I thank them for 
a lifetime of support and for all the prayers they have offered dur- 
ing the nomination process. 

Finally, Senators, I would like to dedicate my purpose here today 
to my parents, who were cotton farmers south of Doming, New 
Mexico. They had but an eighth-grade education, and they dedi- 
cated their lives to raising and educating their children. Today 
would have been a day of tremendous pride for the two of them. 

Thank you for the opportunity to address you. I have no opening 
statement, and I look forward to answering your questions. 

[The biographical information follows:] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 . Name : State full name (include an)' former names used). 

David C. Guaderrama 
David Campos Guaderrama 
David Guaderrama 

2. Position : State the position for which you have been nominated. 

United States District Judge for the Western District of Texas 

Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Albert Armendariz Sr. United States Courthouse 
525 Magoffm Avenue. Suite 451 
El Paso. Texas 7990 1 

4. Birthplace . State year and place of birth 
1954; Las Cruces. New Mexico 

5. Education : List in reverse chronological order each college, law school, or any other 
institution of higher education attended and indicate for each the dales of attendance, 
whether a degree was received, and the date each degree was received. 

1976- 1979, University of Noire Dame Law School; J.D., 1979 

1972- 1 975, New Mexico Stale University; B.A., 1975 

6. Employment Record : List in reverse chronological order all governmental agencies, 
business or professional corporations, companies, firms, or other enterprises, 
partnerships, institutions or organizations, non-profit or otherwise, with which you have 
been affiliated as an officer, director, partner, proprietor, or employee since graduation 
from college, whether or not you received payment for your services. Include the name 
and address of the employer and job title or description. 
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2010- Present 
United States Courts 

Albert Armendariz Sr United Stales Courthouse 
525 Magoffin Avenue, Suite 451 
El Paso, Texas 7990! 

United States Magistrate Judge 

1995-2010 
State of Texas 

500 East San Atitomo, Suite 901 
El Paso, Texas 7990! 

District Court Judge for the 243rd Judicial District 
1987-1994 

County of El Paso, Texas 
500 East San Antonio 
E! Paso, Texas 7990! 

Chief Public Defender 

1980-1986 

Guaderrama and Guaderrama 
407 East Nevada 
El Paso, Texas 79902 
Partner 

1979- 1980 
David C. Guaderrama 
300 East Main, Suite 640 
El Paso, Texas 79901 
Sole practitioner 

Summer 1 978 

Southern New Mexico Legal Services 
600 Montana Avenue #D 
Las Cruces, New Mexico 88001 
Law clerk 

Spring 1978 

University of Notre Dame 

Hesburgh Library 

Notre Dame, Indiana 46556 

Research assistant to Professor Rudy Sandoval 
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Summer 1977 

El Paso Legal Assistance Society 
1 09 North Oregon 
El Paso, Texas 79901 
Law clerk 

1975 

Ponca Wholesale 
3000 Harrelson, IN 
Las Cruces, New Mexico 88005 
Deli very/warehousem an 

Ot her Affiliations 'uncompensate d): 

2002 - Present 

El Paso Criminal Law Group, Inc, 

728 Camino Real 
El Paso, Texas 79922 
President and Board Member 

1998-1999 

El Paso Association for the Perfonning Arts 
P.O. Box 512351 
El Paso, Texas 79901 
Board Member 

1992 -1993 

El Paso Legal Assislatice Society 
130] North Oregon Street 
El Paso, Texas 79902 
Board Member 

1988 - 1 990 (approximation) 

Mexican American Bar Association 
500 East San Antonio, Suite L-1 12 
E) Paso, Texas 79901 
Board Member 

7. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dales of service, branch of service, rank or rate, serial number (if different from social 
security number) and lype of discharge received, and whether you have registered for 
.selective service. 


I have not served in the U.S, military. 1 registered for selective service upon turning 18 
years of age. 
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8. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Senate Proclamation No. 45, State ofTexas Senate, sponsored by Senator Eliot Shapleigh 
of District 29, recognized me as ‘‘one of the hardest-working judges in the state” 
and my service to (he community, inter alia, hosting deaf and hearing-irnpaired 
students in the Hillside Elementary School mock trial program (2010) 

2004 Community Service Award, Texas Association of Parents and Educators for the 
Deaf (2004) 

Young Lawyer’s -lunst of the Year (2000) 

Board Certified in Cnminai Law by the Texas Board of Legal Specialization (1991) 

9. Bar Associations : List all bar associations or legal or judicial-relatcd committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dales of any offices which you have held in such groups. 

El Paso Bar Association 

Federal Bar Association, El Paso Chapter 

Mexican- American Bar Association 

Board member (1988 - 1990) (approximation) 

Probate Bar Association 

State Bar ofTexas 

Texas Center for the Judiciary 

Capital Crimes Bench Book Committee (2007 - 2008) 

10. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership 

Texas, 1979 

There have been no lapses in membership 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Supreme Court of the United Stales, 1993 

United States Court of Appeals for the Fifth Circuit, 1 982 

United States District Court for tire Western District ofTexas, 1981 
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Courts of the Stale of Texas. 1979 

My membership in the United States Court of Appeals for the Fifth Circuit lapsed 
in 2000. Apparently, the renewal application was sent to an old address; ] never 
received it and thus did not renew my membership. Similarly, my membership in 
tlie District Court for the Western District of Texas lapsed in 2003. The renewal 
notice was again sent to an old address, and thus I did not renew my membership. 
There have been no other lapses. 

1 1 . Me mberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 9 or 1 0 to which 
you belong, or to which you have belonged, since graduation from law school. 
Provide dales of membership or participation, and indicate any office you held. 
Include clubs, working groups, advisory or editorial boards, panels, committees, 
conferences, or publications. 

Ducks Unlimited (2002 - 2006) (approximation) 

E) Paso Association for the Performing Arts 
Board Member ( i 998 - 1 999) 

El Paso Community College, Office Administration and Information Processing 
Advisor)' Committee (1996 - 1997) (approximation) 

El Paso Criminal Law Group, Inc. 

President and Board Member (2002 - Present) 

El Paso Justice Council (1995 - 2010) (approximation) 

El Paso Legal Assistance Society 

Board Member (1992 - 1993) 

National Rifle Association (1998 - 2007) (approximation) 

Notre Dame Club of El Paso (1980 - Present) 

Project Safe Neighborhoods 

Committee member (2004 - 2011) 

b. The American Bar Association’s Commentary to its Code of .tudicial Conduct 
states that it is inappropriate for a Judge to hold membership in any organization 
that Invidiously discriminates on the basis of race, sex, or religion, or national 
origin. Indicate whether any of these organizations listed in response to 1 la above 
currently discriminate or formerly discriminated on the basis of race, sex, religion 
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or national origin either through fomttal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

To the best of my knowledge, none of the organizations of which 1 am a member 
or have been a member currently discriminates or formerly discriminated on the 
basis of race, sex, religion, or national origin either through formal membership 
requirements or tlie practical implementation of membership policies. 

12. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published materia! you have written or edited, including 
material published only on the Internet. Supply four (4) copies of all published 
material to the Committee 

“The El Paso Criminal Defense Lawyers’ ‘Bar Association,”’ El Paso Bar 
Journal, Feb./Mar. 201 1 , at 17. Copy supplied. 

“Drug Courts Revisited.” El Paso Bar Journal, Sept. 2009, at 1 8. Copy 
supplied. 

David Guaderrama & Phillip Wischkaemper, “Pre-Indictment and Pre-Trial 
Management.” in Capital Cases Bench Book (2008) (the Bench Book is put 
together by Texas Center for the Judiciary, Inc., an independent, non-profit 
501(c)(3) organization that serves as the administrative arm of the Judicial 
Section of the State Bar of Texas and that provides judicial education and training 
opportunities for Texas judges). Copy supplied. 

In 2008, 1 maintained a campaign web site while running for the 8th Court of 
Appeals, I have been unable to obtain a foil copy of the web site, but I have 
supplied the available archived page. 

Guest Column, “Race, Ethnic Background Needed for Jury Selection,’’ El Paso 
Times, Feb. 22, 1998, at 1 3A Copy supplied. 

With Matthew DeKoatz, ‘‘Recent Cases on Charging Instruments,” Voice for 
THE Defense (published by Texas Criminal Defense Lawyers .Association), vol. 
24, no. 8, Oct, 1995, at 14. Copy supplied. 

With Bruce Weathers, “Professional Conduct - When Should You Squeal on 
Your Client?, A View from the Defense," Voice FOR THE Defense (published by 
Texas Criminal Defense Lawy'ers Association), Jan. 1994, at 22. Copy supplied. 
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with Matthew DeKoatz, “'Jury Charge," Voice FOR THE DEFENSE (published by 
Texas Criminal Defense Lawyers Association), vol. 22, no. 5, .lune 1993, at 26. 
Copy supplied. 

b. Supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or arc a member. If 
you do not have a copy of a report, memorandum or policy statement, give the 
name and address of the organization that issued it, the date of the document, and 
a summary of its subject matter. 

On April 27, 1 993, 1 submitted a brief titled '‘Duty of Candor v. Attorney-Client 
and Self-lncrimination Privileges” to the Professional Ethics Committee of the 
Supreme Court of Texas Copy supplied. 

c Supply four (4) copies of any testimony, official statements or other 

communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

On August 12, 2010, 1 appeared before the El Paso County Commissioners Court 
to discuss proposed judicial budget cuts. Video is available at 
http://www.epcounty'.com/video/budgei/archives.htra. 

On July 1 3, 2010, 1 spoke before the El Paso County Commissioners Court in 
support of a new position for a jail magistrate judge who would hear drug court 
cases. Video is available at http;//www cpcounty.com/video/special/archives.htm. 

I have made several other presentations to the Commission but do not have 
records of when 1 appeared. Furlhennore, 1 have searched the Commission 
agendas and meeting minutes for mention of my appearances, but the documents 
do not detail whether 1 would have spoken or not. I have made these appearances 
while serving as a judge and as the El Paso County Public Defender. 

d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered 
by you, including commencement speeches, remarks, lectures, panel discussions, 
conferences, political speeches, and question-and-answer sessions. Include the 
date and place where they were delivered, and readily available press reports 
about the speech or talk. If you do not have a copy of the speech or a transcript or 
recording of your remarks, give the name and addiess of the group before whom 
the speech was given, the date of the speech, and a summary of its subject matter. 
If you did not speak from a prepared text, furnish a copy of any outline or notes 
from which you spoke. 
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November 22, 2010: ! addressed family and friends of and administered the oath 
of office to Judge Hicks in the courtroom of the 243rd Judicial District Court, E) 
Paso, Texas. Notes supplied. 

November 19, 2010; I addressed the gathering at the Naturalization Ceremony for 
new citizens at the Ei Paso Civic Center. El Paso, Texas. Notes supplied. 

November 2, 2010: 1 addressed family and friends of late Judge Woodrow Bean, 
Jr., at a memorial service in the courtroom of the Eighth Court of Appeals of 
Texas, El Paso County Courthouse, El Paso, Texas Notes supplied. 

October 22, 2010: I addressed family, friends, and the local federal judiciary at 
my investiture ceremony in the Special Events Courtroom of the Albert 
Armendariz Sr. Federal Courthouse, El Paso, Texas. Notes supplied. 

February 21, 2010: 1 spoke about drug courts during a reception dinner of the 
West Texas Area Chiefs Conference. I have no notes, transcript or recording. 

The address of the West Texas Community Supervision and Corrections 
Department is 800 East Overland, Suite 100, El Paso, Texas 79901 . 

September 21 , 2009 (approximation): I addressed the crowd at the Chamizal 
National Memorial, El Paso, Texas, on the occasion of a candlelight vigil 
sponsored by the West Texas Community Corrections and Supervision 
Department, El Paso, Texas. Notes supplied. 

April 14, 2009: I sat on a panel of judges discussing drug courts during an El Paso 
Bar Association meeting at the El Paso Club, E! Paso, Texas, Notes supplied. 

December 31, 2008: I swore in Richard Wiles as the Sheriff of El Paso County. I 
have no notes, transcript or recording. The address of the Sheriff’s Office is 3850 
Justice Drive, El Paso, Texas 79938. 

September 7, 2008' I spoke about drug and alcohol abuse during the Rally for 
Recovery sponsored by the Recovery Alliance, I have no notes, transcript or 
recording. The address of the Recovery Alliance is P.O Box 9669. El Paso, 

Texas 79995. 

February 20, 2008: 1 spoke on drug courts for the East Side Civic Association. I 
have no notes, transcripl or recording. The address of the East Side Civic 
Association is c/o Ray Graham, 10142 Stoneway Drive, El Paso, Texas 79925. 

May 12, 2007 (approximation) I addressed students at El Dorado High School, El 
Paso, Texas. Notes supplied. 
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May 1 1, 2007 (approximation)' 1 addressed the graduates of the “Substance 
Abuse Felony Punishment" program of the 384di Judicial District Court at the El 
Paso County Courthouse, 500 East San Antonio, El Paso, Texas, Notes supplied. 

April 4, 2007; 1 addressed the Rio Grande Council of Govei-nniems regarding 
drug courts at 1 100 North Stanton, Suite 61 0, El Paso, Texas. Notes supplied. 

February 22, 2007 (approximation): I addressed the Appellate Section of the El 
Paso Bar Association on comparisons between advocacy decision making at trial 
and on appeal, at the E! Paso County Courthouse, El Paso, Texas, Notes supplied. 

March 1 8, 2005: I addressed and administered the oath of office to new probation 
officers at the E! Maida Temple, 6331 Alabama. El Paso, Texas. Notes supplied. 

May 14, 2004: 1 sat on a panel of judges discussing a judicial perspective on 
various practice aspects of appointed counsel at an event of the Texas Minority 
Counsel Program of the State Bar of Texas held in the Commissioner's 
Courtroom, El Paso County Courthouse, El Paso, Texas. Notes supplied. 

April 27, 2004: 1 addressed the graduates of the “Cognitive Thinking” program at 
the Carolina Happiness Senior Center, 563 North Carolina Street, El Paso, Texas. 
Notes supplied 

October 4, 2002: On behalf of the El Paso Criminal Law Group, Inc., I presented 
a plaque to Joe Calamia honoring his service to the legal community. Notes 
supplied. 

June 1 0, 2001 : 1 administered the oath of office to City Councilman Larry Medina 
at the El Paso Civic Center. El Paso, Texas. Notes supplied, 

December 13, 2000 I co-presented County Commissioner Charles Hooten with 
an award for his role in forming the El Paso County Public Defender's Office in 
the 1 980s Notes supplied. 

May 1 9. 2000 (approximation): I sat on a panel of judges discussing a perspective 
from the bench on the do’s tind don'ts m courtroom practice at an event sponsored 
by the Texas Criminal Defense Lawyers Association in El Pa,so, Texas. Notes 
supplied. 

May 1 1, 2000 (approximation): I addressed fifth-grade students at Collins 
Elementary School, El Paso, Texas. Notes supplied. 

April 7, 2000: I addressed a group of slate probation officers at their annual 
meeting in El Paso, Texas. Notes supplied 
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July 1 5, 1999; I addressed the graduates of the ‘"Back on Track” program of the 
West Texas Community Corrections and Supervision Department Ei Paso, Texas, 
Notes supplied. 

June 13, 1999: 1 administered the oatli of office (o City Coimciimap Larry Medina 
at the El Paso Civic Center, El Paso, Texas. Notes supplied. 

January 4, 1999; I administered the oath of office to .lulie Gonzalez to be County 
Court at Law Judge in the Commissioner’s Courtroom of the El Paso County 
Courthouse, £1 Paso, Texas. Notes supplied. 

January 1 , 1 999: 1 administered the oath of office to Yvonne R, Guaderrama (now 
Bonnie Rangel) to be a Texas District Court judge. The ceremony was held in the 
Ceremonial Courtroom of the El Paso County Courthouse. ! have no notes, 
transcript or recording. The address of the courthouse is SOO East San Antonio, El 
Paso, Texas 79901. 

December 1996: On behalf of the Council of Judges, I presented retiring 
Commissioner Sanchez with a plaque honoring his service. Notes supplied. 

1995 - 2001 ; 1 gave numerous addresses to students of the Peace Officer 
Certification Class at the Law Enforcement Training Academy, El Paso 
Community College, Ei Paso, Texas. Notes supplied. 

1 994 -- 201 ) : 1 presided over annual mock trials for the Deaf Education Regional 
Day School Program I have no notes, transcripts or recordings. The contact for 
the program is Mr. Douglas Jackson, 7024 Cielo Vista Drive, El Paso, Texas. 

1994 - 2010; I gave numerous campaign speeches while running for the 243rd 
judicial district and the 8th Court of Appeals, I typically did not speak from a 
prepared text, outlines, or notes, but may have occasionally used push cards that 
contained my name, the position for which I was running, and my legal and 
judicial qualifications. The following are examples of the locations where, to the 
best of my recollection, such speeches might have been made; 

At Democratic Party organizations in El Paso County, Texas, including: 

The Executive Committee of the Democratic Party 
1 40 1 Montana Avenue, #C 
El Paso, Texas 79902 

Black El Paso Democrats 
P.O. Box 371425 
El Paso, Texas 79937 
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Paso Del Notre Tejanos 
3000 East Yandell 
El Paso, Texas 79903 

Mexican Arnerican Democrats 
824 Bolivia Street 
El Paso, Texas 79903 

At senior citizens centers in El Paso County, Texas, including: 

Friendly West Senior Center 
22 1 5 Murchison Drive 
El Paso, Texas 79923 

El Paso Sacramento Senior Center 
3134 Jefferson Avenue 
El Paso, Texas 79930 

Washington Park 
322 Washington Street 
El Paso, Texas 79905 

Hilos de Plata 
4451 Delta Drive 
El Paso, Texas 79905 

Carolina Happiness Senior Center 
563 North Carolina Drive 
El Paso, Texas 79915 

South El Paso Senior Center 
600 South Ochoa Street 
El Paso, Texas 79901 

Fabens Senior Citizens Center 
20! Camp Street 
Fabens, Texas 79838 

Clint Senior Citizens Center 
200 San Elizario Road 
Clint, Texas 79836 

e List all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you 
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1 searched my files as well as publicly available internet sources to create as 
comprehensive a response to this question as possible, but I may have given other 
interviews that 1 am unable to recall or identify. 

Ramon Bracamontes. “Love Fest: Thousands in EP are Loyal Backers of Irish,’' 
El Paso Times, Dec 30,2010. Copy supplied. 

Adriana M. Chavez, “Guaderrama Appointed to Federal Magistrate Post,'’ El 
Paso Times, Sept. 21, 2010, Copy supplied. 

Adriana M. Chavez, ‘'OfTicials OK Drug-Court Magistrate Judge,’’ El Paso 
Times, July 13. 2010. Copy supplied 

Adriana M. Chavez, “Judges Put to Use ’Videoconferencing,’’ Et Paso T imeS, 
July 6, 2010. Copy supplied, 

Adriana M. Chavez, “Judge Sets Relentless Courtroom Pace,” El Paso Times, 
Dec, 15, 2009. Copy supplied. 

September 18, 2009: Spanish language interview with Jerry Smola on KVIV 
(AM 1 340), regarding Drug Courts. I have been unable to obtain a copy of the 
interview. 

Guadalupe Silva, “Drug Court Funded,” West Texas Colinty Courier, Oct. 23, 
2008. Copy supplied. 

Cynthia Romero, “Addicts Get Support to Recover in Drug Court,” El Paso 
Times, Oct. 7, 2008. Copy supplied. 

May 27, 2008: Spanish language interview willr Jerry Smola on KXPL (AM 
1060), regarding Drug Courts. 1 have been unable to obtain a copy of the 
interview, 

April 2008; 1 gave an interview to someone who 1 now believe was with the 
Crystal Darkness 2008 Campaign on the subject of drug abuse in oui community. 
I have been unable to obtain a copy of the interview 

January - March 2008 (approximation): Interview with Paul Strelzin, Radio 
KHRO (AM 1650). legarding my campaign for the Eighth Court of Appeals of 
Texas. I have been unable to obtain a copy of the interview, 

February 9, 2008: Intervievv with Professor Blevins for Perspectives. El Paso 
Community College, regarding my involvement in Mock Trials for hearing- 
impaired students. Video recording supplied. Although there are two separate 
interviews on the disc, 1 am only featured in the first. 


12 



272 


Febnaary 2008; Greater E! Paso Prosperity Project Voter's Guide, at 35 (seif- 
prepared candidate information sheet). Copy supplied. 

“Surfing the Courts; Low-Income Students Awarded Scholarships,” County 
insider, 2008. Copy supplied 

2008 (approximation): interview with Heidi Renpenning, KfNT Univision 
Channel 26. ! have been unable to obtain a copy of the interview. 

February 2007; I provided a public service address about “E! Paso Pride” carried 
on Time 'Warner cable channels in the local viewing area over the time period 
between February 2007 and December 2007. Script supplied and video available 
at http;//www.youtube.com/watch7v=8AoEK62nri_0. 

2006 (approximation)' Interview with police spokesman Javier Sambrano on a 
cable channel, regarding Drug Courts, 1 have been unable to obtain a copy of the 
interview, 

Tammy Fonce-Oiivas, “initiative Targets EP Gun Crimes,” El Paso Times, Apr. 
8, 2005. Copy supplied. 

Charles K. Wilson, “Commissioners Refuse to Hire Court Reporter,” El Paso 
Times, Jan. 11,2005. Copy supplied. 

Daniel Borunda, “7 Receive Diplomas for Graduating from Intense Drug 
Rehabilitation Program,” El Paso Times, Mar. 26, 2004, Copy supplied. 

David Crowder, “Charged Demo is Asked to Quit,” El Paso Times, Feb 14, 
2004. Copy supplied. 

Editorial, “Drug Court is a Success,” El. Paso Times, Mar, 1 2, 2003. Copy 
.supplied. 

Louie Gilot, “Helping Hand; Program Offers Drug Users New Way of Dealing 
with Addiction,” El Paso Times, Mar. 1 1 , 2003. Copy supplied. 

Jennifer Shubinski and David Crowder, "Sex-Crime Penalties Questioned,” El 
Paso Times. Dec, 6, 2001 , Copy supplied. 

Jennifer Shubinski, “Court Puts Cases, Docket Online,” ElPaso Times, July 20, 
2001. Copy supplied. 

Douglas Jackson, “Mock Trials for Deaf Students,” Law Matters, Winter 2001 . 
Copy supplied. 
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Jodi Garber, ‘‘Deaf Students Leant about Legal Sy,stem at Mock Trial,” El P ASO 
Times, Nov, 22, 2000, Copy supplied. 

Jentiifer Shubinski, ‘‘El Paso’s Courts Have More Cases,’’ El Paso Times, Nov, 
20, 2000- Copy supplied. 

Press release, “First Virtual Coiporation Wins I.T.C,A. Teleconferencing 
Excellence Award for County of El Paso Installation,” First Virtual 
Corporation, June 30, 1997. Copy supplied, 

Raul Hernandez. “No New Trial for Singleton,’’ El Paso Times, Aug. ! 4, 1 996. 
Copy supplied. 

Victor Venegas, “Your Jury Duly is About to Change,” El Paso Herald-Post, 
Mar. 27, 1 996. Copy supplied, 

Juan A Lozano, ‘‘El Pasoans Say Yes to Non-Runner,” El Paso Herald-Post, 
Nov. 9, 1 994. Copy supplied. 

Editorial, “24.3rd District Court Clearly Needs Guadcrrama as Judge,” El Paso 
Times, Nov. 4, 1994. Copy supplied. 

David Sheppard, “Candidate and Wife in Dispute.’’ El Paso Times, Oct. 25, 

1994. Copy supplied, 

“Candidates Line Up for Judicial Seats,” El Paso Citizen, Dec. 16, 1993 Copy 
supplied. 

“People to Watch - David C. Guaderrama: Thanks El Paso - You've Been Good 
to Me,”’ El Paso Herald-Post, May 5, 1993. Copy supplied, 

Raul Hernandez. “Public Defenders Taking on More Work,’’ El PASO HeRald- 
POST, Aug 6, 1991. Copy supplied. 

Raul Hernandez, “Appeals Court Rules against Magistrate," El Paso Her a LD- 
PoST, Nov. 9, 1989. Copy supplied. 

Berta Rodriguez, “Appeals Court Rules Magistrate Delayed Defendants Too 
Long,” El Paso Times. Nov. 9. 1989 (on or about). Copy supplied. 

Allison Ring, “New Defender Addresses Challenges,” Las Cruces Sun-News, 
Jan 28, 1988 (on or about). Copy supplied. 

Michael Scanlon, “Ex-Crucan Defends El Paso’s Poor,’’ El Paso Times, Jan. 26, 
1987- Copy supplied. 
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13. Judicial Office : State (chronologically) any judicial offices you have held, including 
positions as an administrative law judge, whether such position was elected or appointed, 
and a description of the jurisdiction of each such court 

On November 8, 1994, 1 was elected Judge of the 243rd Judicial District Court of Texas, 
and 1 took office on January 1, 1995, for a four-year term. I was subsequently re-elected 
to this post on four occasions. The Court has general jurisdiction, state felony criminal 
jurisdiction, and civil jurisdiction. I resigned on September 30, 2010 to become a United 
States Magistrate Judge. 

On October 1 , 201 0, 1 was appointed by the United States District Court for the Western 
District of Texas to serve an eight-year term as a United States Magistrate Judge. As set 
out in 28 U.S.C. § 636, the Court ha.s jurisdiction to impose sentences in petty offenses 
and, upon the consent by the parties, in Class A misdemeanors; to determine bonds and 
order detention; and to conduct other criminal hearings when referred by the district 
court. In civil cases, the court can hear jion-dispositive matters referred by the districl 
court, and conduct trials and hear dispositive matters with the consent of the parties, 

a. Approximately how many cases have you presided over that have gone to verdict 
or judgment? 

I presided over approximately 300 trials al the state court. I have not presided 
over a trial as a Magistrate Judge. 

i. Of these, approximately what percent were; 


jury trials; 

>99% 

bench trials; 

<1% 

civil proceedings: 

1% 

criminal proceedings: 

99% 


b. Provide citations for all opinions you have written, including concurrences and 
dissents 

I did not write any opinions as a state ttia! court judge. Below is a list of the 
opinions I have written either sitting by designation on the Texas Cotirt of 
Appeals or as a Magistrate Judge. 

Melendez v. Gulienez, No EP-1 1-CV-136-PRM (W.D. Tex. July 29, 2011), 
Docket No 16 (recommending that the district court sna sponie dismiss inmate 
plaintiffs 42 U.S.C. § 1983 complaint). 

Chung V. BedBalh & Beyond, Inc , Ho. EP-09~CV-330-FM (W D. Tex. July 7, 
2011), Docket No. 47 (construing claims of US. Patent No. 6,5 It, 199 in a patent 
infringement case). 
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Buzemore v. Castaneda, No. EP-10-CV-403-DB, 201 1 WL 1675416 (W.D. Tex. 
Apr. 12, 201 1 ) (recommending thal the defendant's motion for summary 
judgment in a Bivens action filed by inmate plaintiff be granted). 

Uniled States v. Rodngttez, No. EP-08-CR-1865-PRM DB (W D. Tex. Feb. 1 8, 
2011), Docket No. 91 (recommending that the felon defendant's Federal Rule of 
Criminal Procedure 4 1(g) motion for return of seized firearms be granted in part 
and denied in part). 

Parra-Mendez v. Uniled Stales,'No. EP-08“CR'1049-KC, 201 1 WL 1101053 
(W.D. Tex. Feb. 1 4, 201 1) (recommending that the defendant’s habeas corpus 
petition under 28 U.S.C. § 2255 be denied) 

ViUa-Escarcega v. United States, No. EP-08-CR-2643-PR1V! (W.D. Tex. Dec. 30, 
2010), Docket No. 56 (recommending that the defendant’s habeas corpus petition 
under 28 U.S.C. § 2255 be denied). 

Hernandez v. United States, No. EP-07-CR-2399-KC (W.D. Tex. Dec. 7, 2011), 
Docket No. 42 (recommending that the defendant's habeas corpus petition under 
28 U.S.C. § 2255 be denied). 

Huerta-Lopez v. United Slates, No. EP-08-CR-I272-DB (W.D. Tex. Dec. 1, 
2010), Docket No. 45 (recommending that the defendant’s habeas corpus petition 
under 28 U.S.C § 2255 be denied). 

Valhdolid-Lerma v. United States, EP-06-CR- 1 869-DB (W.D. Tex. Nov. 23, 
2010), Docket No. 47 (recommending that the defendant’s habeas corpus petition 
under 28 U.S.C. § 2255 be granted). 

Zhao 1 - BMder, EP-I0-CV-I64-PRM (W.D Tex. Nov. 12, 2010), Docket No. 15 
(recommending that Respondent's Motion For Summary Judgment be granted in 
a § 2241 habeas petition involving an immigration issue). 

Herrera-Rodnguez v. United Slates,'Uo. EP-08-CR-0618-PRM (W.D Tex. Nov. 
8, 2010), Docket No 44 (recommending that the defendant's habeas corpus 
petition under 28 U.S.C- § 2255 be denied). 

State V. Alderetc, 314 S.W.3d 469 (Tex. App. — El Paso 2010) (dissenting 
opinion) (Guaderrama, J. sitting by assignment). 

c. For each of the (0 most significant cases over which you presided, provide; (1) a 
capsule summary of the nature the case; (2) the outcome of the case; (3) the name 
and contact information for counsel who had a significant role in the trial of the 
case; and (3) the citation of (he case (if reported) or the docket number and a copy 
of the opinion or judgment (if not reported). 
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1 . Slaie V. Bradley, Cause No. 950D0] 51 7 (243rd Dist. Ct., El Paso County, 
Tex.) (Murder) 

The defendant was accused of killing his wife. For some time, the identity of 
the victim, whose body was dismembered and strewn all across the city, was 
unltnown. The police asked the media to help by broadcasting a picture of the 
victim’s face on the evening news. Shortly after the broadcast, the police 
received tips that revealed her identity and led to her husband, the defendant. 

! presided over pretrial motions hearings, jury selection, and the trial on the 
merits, rendering rulings on motions or objections raised by counsel. 1 denied 
the defendant’s motion to suppress his confession, finding that he was not in 
custody wlien he gave the statement. The jury found the defendant guilty and 
sentenced him to life in the penitentiary, and the appellate court affirmed. 
Bradley v Slate, 960 S. W,2d 791 (Tex. App.— E! Paso 1 997). 

For the State; 

District Attorney Jaime Esparza 
El Paso County Courthouse 
500 East San Antonio, 2nd Floor 
El Paso. Texas 79901 
(915) 546-2059 

Frank J. Gonzalez 
Attorney at Law 

Texas Tech University Health Science Center 
4801 Alberta Avenue, Suite B09 
El Paso, Texas 79905 
(915) 545-8839 

For the Defendant; 

Gary Hill 
Attorney at Law 

801 North El Paso Street, Suite 200 
El Paso, Texas 79902 
(915) 544-9459 


Louis E. Lopez 

Attorney at Law 

416 North Stanton, Suite 400 

E! Paso, Texas 7990! 

(915) 543-9800 
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2 Siale V. Singleton, Cause No. 960D016n (243rd DisL Cl., El Paso County, 
Tex.) (Aggravated Assault) 

The defendant, wjio was an outstanding college athlete and had been invited 
to try out with the Tampa Bay Buccaneers, was charged with aggravated 
as.sault for punching and breaking the jaw of a young man outside a bar for no 
apparent reason. The jury found the defendant guilty and sentenced him to 
twelve years in the penitentiary. I presided over pretrial motions hearings, 
jury selection, and the trial on the merits, rendering rulings on motions or 
objections raised by counsel. I denied a motion for new trial alleging that the 
verdicts as to guilt and punishment were invalid because my instructions to 
the jury in response to jury notes were confusing. The appellate court 
affinned the judgment, Singleton v. Stale, 986 S.W.2d 645 (Tex App, — El 
Paso 1998). 

For the State; 

Assistant District Attorney Rick Locke 
El Paso County Courthouse 
500 East San Antonio, 2nd Floor 
El Paso, Texas 79901 
(915)546-2059 

Michael Pieters 

Assistant Chief Counsel 

Immigration and Customs Enforcement 

1545 Hawkins Boulevard 

E! Paso, Texas 79925 

(915) 782-7900 

For the Defendant: 

Danny Mena 
Attorney at Law 
3233 North Piedras Street 
El Paso, Texas 79930 
(915)564-1336 

3. Stale V. Middaiigh, Cause Nos. 960D03375, 960D03497. 960D0134I, 

960D01342, 960D09894 (243rd Dist. Ct., E! Paso County, Tex.) (Aggravated 
Robbery) 

For a number of weeks, the defendant terrorized the city, targeting businesses 
operated by females. He would enter with a ski mask and hand gun, force the 
women to disrobe and turn over their valuables. Toward the end of his crime 
spree, he became bolder and progressed lo fondling some of the women. He 
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was charged with muitiple counts of aggravated robbery. ( presided over 
pretrial motions hearingsjury selection, and the trial on the merits, rendering 
rulings on motions or objections raised by counsel Tlie jury found him 
guilty, but recommended a sentence of probation. No appeal was taken. 

For the State: 

Michael Pieters 

Assistant Chief Counsel 

Immigration and Customs Enforcement 

1545 Hawkins Boulevard 

E! Paso, Texas 79925 

(915) 782-7900 

Tom Cloudt 
Attorney at Law 
P.O. Box 12548 
Austin, Texas 7871 1 
(512) 463-6588 

For tile Defendant: 

Joe Spencer 
Attorney at Law 
1009 Montana Avenue 
El Paso, Texas 79902 
(915)564-1336 

4. State V. Ortiz, Cause No. 980D08993 (243rd Dist. Ct., El Paso County, Tex.) 
(Capital Murder) 

The defendant, a ‘‘tank boss" at the county jail and with a long criminal 
history including a prior murder conviction, was charged with capital murder 
for killing another inmate by orchestrating an intentional heroin overdose of 
the victim. I presided over pretrial motions hearings and the trial on the 
merits, rendering rulings on motions or objections raised by counsel. The jury 
found the defendant guilty and assessed the death penalty, and the Texas 
Court of Criminal Appeals affirmed. Ortiz v. State, 93 S.W.3d 79 (Tex Crim. 
App. 2002) 
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For the Slate: 

Assistant District Attorney Rick Locke 
El Paso County Courthouse 
500 East San Antonio, 2nd Floor 
El Paso, Texas 79901 
(915) 546-2059 

Joe Rosales 
Attorney at Law 
1 400 Montana Avenue 
El Paso, Texas 79902 
(915) 542-0884 

For the Defendant' 

Jaime Gandara 

El Paso County Public Defender’s Office 
El Paso County Courthouse 
500 East San Antonio, Room 501 
El Paso, Texas 79901 
(915) 546-8185 

Max Munoz 
Attorney at Law 
1413 Wyotnmg Avenue 
El Paso, Texas 79902 
(915) 838-7777 

5. Slate V. Berkley. Cause No. 20000D05705 (243rd Dist. Ct., El Paso County, 
Tex.) (Capital Murder) 

After staking out an ATM machine, the defendant attacked a young woman 
who came to withdraw $20.00 for an evening on the town He shot her in the 
face, ordered her to move into the passenger seat, and drove her to a desert 
where he repeatedly sexually assaulted her and shot and killed her 1 presided 
over the pretrial motions hearings and the trial on the merits, rendering rulings 
on motions or objections raised by counsel. 1 overruled the defendant’s 
objection to DNA profile evidence and photographs of the victim's 'oody, and 
denied his motion to strike expert testimony about the DNA profile. The jury- 
found the defendant guilty and assessed the death penalty. The Texas Court 
of Criminal Appeals affirmed. Beikleyv Store, No. AP-74, 336 (Tex Crim. 
App. Apr. 1 6, 2005) (not designated for publication). 
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For the Slate; 

District Attorney Jaime Esparza 
El Paso County Courthouse 
500 East San Antonio, 2nd Floor 
EJ Paso, Texas 79901 
(915) 546-2059 

Assistant District Attorney Lori Hughes 
El Paso County Courthouse 
500 East San Antonio, 2nd Floor 
El Paso, Texas 79901 
(915)546-2059 

Kelly Dickson 
Attorney at Law 
6152 Strahan Road 
El Paso. Texas 79932 
(91 5) 877-4746 

For the Defendant; 

Matthew Dekoatz 
Attorney at Law 
718 Myrtle Avenue 
El Paso, Texas 79901 
(915)626-8833 

Francisco Macias 
Attorney at Law 
1001 North Campbell Street 
El Paso, Texas 79902 
(9)5) 544-9047 

6. Stale V. Sandoval, Cause No 20070D01400 (243rd Disl. Ct., El Paso County, 
Tex ) (Murder) 

After having too much to drink, the defendant stumbled out of a bar and drove 
off in his pickup. On his errant path home, he sped up to make a red signal 
light, and in the process, hit and killed two pedestrians on the crosswalk. He 
continued driving until his vehicle gave out The defendant, who had two 
prior convictions for driving while intoxicated, was charged with two counts 
of felony murder, with both counts alleging driving while intoxicated a third 
lime as the underlying felony. 1 presided over the pretrial motions hearings, 
jury selection, and trial on die merits, rendenng rulings on motions or 
objections raised by counsel, ] denied the defendant’s motion to quash the 
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felony-murdet counts in the indictment. The jur>’ found the defendant guilty 
and assessed a sentence of 40 years’ confinement for each count of felony 
murder, and ibe appellate court affirmed. Sandoval v. Slate, 310 S.W.3d 73 
(Tex. App.- El Paso 2010). 

For the Stale: 

Assistant District Attorney Andy Ortega 

Assistant District Attorney Jennifer Vandenbosch 

El Paso County Courthouse 

500 East San Antonio, 2nd Floor 

E! Paso, Texas 79901 

(915) 546-2059 

For the Defendant; 

Louis E. Lopez 

Attorney at Law 

416 North Stanton, Suite 400 

El Paso, Texas 79901 

(915) 543-9800 

7. Slate V. Coiilla, Cause No, 20040D01 265 (243rd Dist. Ct., El Paso County, 
Tex.) (Aggravated Promotion of Prostitution) 

The defendant hired underage girls and promoted prostitution in a men's ctub. 
1 presided over pretrial motions hearings, jury selection, and trial on the 
merits, rendering rulings on motions or objections raised by counsel. The jury 
found the defendant guilty of aggravated promotion of prostitution and 
assessed a sentence of 17 years’ incarceration. The case is currently on appeal 
in Case No. 08-10-00039-CR at the Eighth Court of Appeals ofTexas, and no 
opinion has been handed down as of this writing. 

For the State; 

Assistant District Attorney Rick Locke 
Assislanl District Attorney Sherri Shapleigh 
E! Paso County Courthouse 
500 East San Antonio, 2nd Floor 
El Paso, Texas 79901 
(915) 546-2059 
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For the Defendant: 

Gary Hill 
Attorney at Law 

801 North El Paso Street, Suite 200 
El Paso, Texas 79902 
(915) 544-9459 

8. Slate V. Torres, Cause No. 20080D01730 (243rd Dist. Cl., El Paso County, 
Tex.) (Murder) 

The defendant was charged with felony murder for shooting his friend (though 
not intentionally) while intending only to threaten him At the moment he 
pointed his gun at his friend, the gun discharged, and the bullet struck his 
friend, killing him. I presided over pretrial motions hearings, jury selection, 
and trial on the merits, rendering rulings on motions or objections raised by 
counsel. ! declined the defendant’s request for a jury instruction on the lesser- 
included offense of manslaughter. The jury found the defendant guilty of 
felony murder and assessed his punishment at 8 years m the penitentiary, and 
the appellate court affirmed. Torres v S/ote, No, 08-09-00165-CR (Tex. 

App. — El Paso Sept. 1 , 2010) (not designated for publication). 

For the State: 

Assistant District Attorney Rick Locke 
Assistant District Attorney Amy Monsivais 
El Paso County Courthouse 
500 East San Antonio, 2nd Floor 
El Paso, Texas 7990! 

(915) 546-2059 

For the Defendant: 

Dolph Quijano 
Attorney at I^w 
707 Myrtle 
El Paso, Texas 79901 
(915) 542-1051 

9. Chung V. Bed Bath & Beyond. Inc., No. EP-09-CV-330-FM (W.D, Tex. July 
7, 201 1), Docket No. 47, Report and Recommendation by the Magistrate 
Judge: Tlie Claim Construction of U.S, Patent No. 6,5 1 1,199. Copy supplied. 

Plaintiff brought this suit against defendant Bed Bath and Beyond, Inc., 
alleging infringement of his patent. The District Court referred this case to 
my court for a recommendation on construction of the asserted patent claim. 1 
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held a hearing in accordance with Marhnan ■!>, Westview Instruments. Inc., 

517 U.S. 370 (1996), to constmc four disputed terms or phrases of Claim 1 of 
the patent. In my Report and Recommendation to the District Court, ] 
provided my recommended constructions along with my claim construction 
analyses. The case is currently pending before the District Court. 

For the Plaintiff: 

Rodolfo Mata 
Rodolfo Mata, P.C. 

1112 Montana Avenue 
El Paso, Texas 79902 
(915)613-0780 

For the Defendant: 

Gerard F. Dunne 

Law Offices of Gerard F. Dunne, P C, 

156 Fifth Avenue, Suite 1223 
New York, New York 10010 
(212)645-2410 

10, United States v. Rodriguez, No. EP-08-CR-1865-PRM DB (W.D. Tex, Feb. 

1 8, 201 1 ), Docket No, 91, Report and Recommendation by the Magistrate 
Judge. Copy supplied. 

In this case, ATF agents executed a search warrant at the defendant's 
residence and seized approximately 100 weapons, including two modified 
pistols. The defendant had modified the two pistols by adding a plastic “butt 
stock” to allow shooting from the shoulder. The stock extension transformed 
each pistol into a “rifle” but with a barrel length less than sixteen inches, 
triggering his obligation to register the modified pistols with the National 
Firearms and Registration and Transfer Record, which be had not done He 
was charged with possessing the two modified pistols without registration 
The District Court adjudged him guilty and sentenced him to one year in 
prison. After serving his sentence, the defendant, now a convicted felon 
without the capacity to legally possess any firearm, moved the court, pursuant 
to Federal Rule of Criminal Procedure 4 1 (g), for the return of the remaining 
firearms seized by ibe ATF. The District Court referred the motion to my 
court. In my Report and Recommendation to the District Courf 1 
recommended that die defendant’s motion be denied in part as to his request 
for the return of the firearms to him or his brother, and be granted in pait as to 
allow a third-pany independent trustee to sell the fireanns and distribute the 
proceeds to ihe defendant. The District Court adopted my Report and 
Recommendations, approving an agreement reached by the parties consistent 
with my recommendations. 
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For Ihe United Stales: 

Gregoo’ Edward McDonald 
Assistant United States Attorney 
700 East San Antonio Street, Suite 200 
El Paso, Texas 79901 
(915) 534-6884 

For the Defendant; 

Leon Schydlower 
Attorney at Law 
210 North Campbell Street 
El Paso, Texas 79901 
(915) 532-3601 

d. For each of the 10 most significant opinions you have written, provide; (i) 

citations for those decisions that were published; (2) a copy of those decisions that 
were not published, and (3) the names and contact information for the attorneys 
who played a significant role in the case. 

L Stale V, Alderete, 314 S.W,3d 469 (Tex. App. — El Paso 2010) (dissenting 
opinion) (Guaderrama, J. sitting by assignment). 

For the State: 

Joe Monsivais 
Assistant District Attorney 
El Paso County Courthouse 
500 East San Antonio, 2nd Floor 
El Paso, Texas 79901 

For the Appellant: 

Rafael Salas 
Attorney at Law 
Salas & Salas L.L.P. 

1 500 Montana Avenue 
El Paso, Texas 79902 
(915) 534-7252 

2- Chung V. Bed Bath & Beyond, Inc., No. EP-09-CV-330-FM (W.D. Tex. July 
7, 201 1 ), Docket No. 47, Report and Recommendation by the Magistrate 
Judge: The Claim Construction ofU.S. Patent No. 6,51 1,199 (construing 
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claims of U.S Patent No. 6,51 1,199 in a patent infringement case). Copy 
supplied in response to 1 3c. 

For the Plaintiff. 

Rodolfo Mata 
Rodolfo Mata, P.C 
1112 Montana Avenue 
El Paso, Texas 79902 
(915)613-0780 

For the Defendant: 

Gerard F. Dunne 

Law Offices of Gerard F. Dunne, P.C. 

156 Fifth Avenue, Suite 1223 
New York, New York 10010 
(212)645-2410 

3 . United States v. Rodriguez, No. EP-08-CR- 1 865-PRM DB ( W.D. Tex, Feb. 

1 8. 201 1 ), Docket No. 91 , Report and Recommendation by the Magisliatc 
Judge (recommending that the felon defendant’s Federal Rule of Criminal 
Procedure 41 (g) motion for return of seized firearms be granted in part and 
denied in part). Copy supplied in response to 1 3c. 

For lire United Slates; 

Gregory Edward McDonald 
Assistant United States Attorney 
700 East San Antonio Street, Suite 200 
El Paso, Texas 79901 
(915) 534-6884 

For the Defendant: 

Leon Schydiower 
Attorney at Law 
21 0 North Campbell Street 
El Paso, Texas 79901 
(915) 532-3601 

4. Valladolid-Lerma V. United States, EP-06-CR- 1 869-DB (W.D. Tex. Nov, 23, 
2010), Docket No. 47, Report and Recommendation by the Magistrate Judge 
(recommending that the defendant's habeas corpus petition under 28 IJ.S.C. § 
2255 be granted). Copy supplied. 
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For Petitioner Valladolid-Lerma: 

Pro ie (inmate): Eric Alberto Valladolid-Lerma 
Last known address; 

McRae Correctional Institution 
P.O. Drawer 30 
McRae, Georgia 31055 

For Respondent United States: 

Kristopher D. Jarvis 
Assistant United States Attorney 
700 East San Antonio, Suite 200 
El Paso, Texas 79901 
(915) 534-3481 

5. Melendez v. Gulienez, No, EP-Il-CV-Od-PRJVl (W.D. Tex. July 29, 201 1 ), 
Docket No. 16 (recommending that the district court sua sponte dismiss 
inmate plaintiff s 42 U.S-C- § 1983 complaint). Copy supplied. 

For the Plaintiff: 

Pro se (inmate): Raymundo Melendez 
(Last known address) 

Huntsville Unit 
815 12th Street 
Huntsville, Texas 77348 

For the Defendants: 

No appearance (defendants were never served) 

6. Bazemore v. Castaneda, No. EP-I0-CV-403-DB, 201 1 WL 1675416 (W.D. 
Tex. Apr. 12, 201 1), Docket No. 28, Report and Recommendation by the 
Magistrate Judge (recommending that the defendant’s motion for summary 
judgment in a Bivens action filed by inmate plaintiff be granted). 

For Petitioner Bazemore- 

Pro se (inmate); Vincent John Bazemore, Jr 
Last known address: 

FCl La Tuna 

P.O. Box 8000 

Anthony, New Mexico 88021 
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For Responden! Castaneda; 

Dimitri N. Rocha 
Assistant United States Attorney 
601 North West Loop 410, Suite 600 
San Antonio, Texas 782)6 
(210)384-7396 

7. Parra-Mendex V. t/ni/erfSto/ej;, No. EP-08-CR-1049-KC, 201 1 WL 1101053 
(W.D. Tex. Feb. 14, 2011), Docket No. 49, Report and Recommendation by 
the Magistrate Judge (recommending that the defendant's habeas corpus 
petition under 28 U.S.C. § 2255 be denied) 

For Petitioner Parra-Mendez 

Pro se (inmate): Rayroundo Parra-Mendez 
Last known address: 

GW Dalby Correctional Facility 
805 North Avenue F 
Post, Texas 79356 

For Respondent United Sates; 

Michele C. Daly 
Assistant United States Attorney 
700 East San Antonio, Suite 200 
El Paso, Texas 79901 
(915) 534-6884 

8. Villa-Escarcega v. Untied Stales, No. EP-08-CR-2643-PRM (W.D. Tex. Dec. 
30, 2010), Docket No. 56, Report and Recommendation by the Magistrate 
Judge (recommending that the defendant's habeas corpus petition under 28 
U.S.C. § 2255 be denied). Copy supplied. 

For Petitioner Villa-Escarcega: 

Pro se (inmate): Margarilo Villa-Escarcega 
Last known address; 

BSCe Big Spring 
2001 Rickabaugh Drive 
Big Spring, Texas 79720 
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For Respondent United Slates; 

Kristopher D. Jarvis 
Assistant United States Attorney 
700 East San Antonio, Suite 200 
El Paso, Texas 79901 
(915) 534-3481 

9. Hernandez v. United Slates, No. EP-07-CR-2399-KC (W.D. Tex. Dec. 7, 
20)1), Docket No. 42, Report and Recoinmendation by the Magistrate Judge 
(recommending that the defendant's habeas corpus petition under 28 U.S.C. § 
2255 be denied). Copy supplied. 

For Petitioner Hernandez: 

JPro se (inmate): Jose Francisco Hernandez 
Last known address: 

P.O, Box 5300 
Adelanto, California 92301 

For Respondent United States; 

Michele C. Daly 
Assistant United States Attorney 
700 Eaiit San Antonio, Suite 200 
El Paso, Texas 79901 
(915)534-6884 

10. Herrera-Rodriguez v. United Slales.'Ho. EP-08-CR-0618-PRM (W.D. Tex. 
Nov. 8, 2010), Docket No 44, Report and Recommendation by the Magistrate 
Judge (recommending that the defendant’s habeas corpus petition under 28 
U.S.C. § 2255 be denied). Copy supplied. 

For Petitioner Herrera-Rodriguez. 

Pro se (inmate). Enrique Herrera-Rodriguez 
Last known address: 

2001 Rickabaug Dnvc 
Big Spring, Texas 79720 
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For Respondent United States; 

James C, Skillem 
Assistant United States Attorney 
700 East San Antonio, Suite 200 
El Paso, Texas 79901 
(915) 534-6884 

e. Provide a list of al) cases in which certiorari was requested or granted. 

State V. Herkley, Cause No, 20000D0570S (243rd Disl Ct., El Paso County, 

Tex.), aff'd. No. AP-74,336 (Tex. Crim. App. Apr. 1 6, 2005) (not designated for 
publication) The Supreme Court denied the defendant’s petition for writ of 
certiorari. Berkley v. Texas, 546 U S. 1077 (2005) (mem). 

Slate V. Ortiz. Cause No. 980D08993 (243rd Disl Ct,, El Paso County, Tex.), 
aff’d, Ortiz v State, 93 S.W.3d 79 (Tex. Crim. App, 2002). The Supreme Court 
denied the defendant’s petition for writ of certiorari. Ortiz v. Texas, SiSV.S 998 
(2003) (mem) 

f. Provide a brief summary of and citations for all of your opinions where your 
decisions were reversed by a reviewing court or where your judgment was 
affirmed with significant criticism of your substantive or procedural rulings. If 
any of the opinions listed were not officially reported, provide copies of the 
opinions. 

1 have had no reversal of an opinion I prepared. I have had rulings reversed, and 1 
have described these instances below. 

REPORTED REVERSALS 


City of El Paso v. Granados, 334 S,W.3d 407 (Tex. App. — El Paso 2011), In a 
sexual discrimination and retaliation suit brought by a former city employee, I 
denied the defendant City’s plea to jurisdiction on the ground that the plaintiff 
failed to timely exhaust her administrative remedies. Texas law requires that a 
complaint of unlawful employment discrimination be filed with tlie Texas 
Commission on Human Rights (TCHR) or the EEOC witliin 1 80 days after the 
alleged unlawful employment action occurs. .4fler receiving a tennination notice 
from the city, the plaintiff appealed that decision to the Civil Service Commission 
(CSC), which upheld the City's decision. Following that, and more than 200 days 
after she had received the termination notice, she filed her discrimination charges 
with the TCHR. After holding two hearings on the plea and considering extensive 
arguments by the parties, 1 ruled that the 180-day limitations period started to run 
from the date her termination was finalized on appeal at the CSC, not from tlte 
day she received her tennination notice. The appellate court disagreed, reversing 
my ruling and rendering a judgment of dismissal. 
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Bustamanie v. Slate, 1 09 S.W.3d i (Tex. App. — EJ Paso 2002). See also 
Bus/amanie v. Slate, No. 08-07-0008-CR (Tex. App. — E! Paso Sept. 23, 1999) 
(not de.signated for publication), rev'd, 48 S.W.3d 761 (Tex. Crim. App. 2001)). 
At the defendant’s trial for murder, the defense counsel asked a state witness 
about gangs in the defendant’s neighborhood in an attempt to elicit testimony that 
the victim was a gang member. Over the state’s objection on relevancy, the 
defense coun.sel argued that this evidence was relevant to show the defendant’s 
state of mind. Presuming that the defendant’s testimony would make the gang 
issue relevant, I responded: “Well, as soon as I hear the defendant, well get into 
it.’’ The appellate court reversed and remanded for a new trial, holding that my 
comment was a comment made before the jury on defendant’s failure to testify, 
thereby violating the defendant’s privilege against self-incrimination. 

Mercado v State, 993 S.'W.2d 815 (Tex, App. — El Paso 1999). See also Mercado 
V, State, 944 S.W,2d 42 (Tex. App.— El Paso 1997), rev 'd, 972 S.’W.2d 75 (Tex. 
Cnm. App. 1 998) (en banc) (per curiam). [Please note: Westlaw case synopsis 
for all three cases inaccurately attributes this case to another judge.] At a hearing 
on a motion to suppress, the state argued that the arresting police officers, 
pursuant to a valid inventory, properly sei 2 ed cocaine and marijuana found in a 
zipped bank bag inside the defendant’s car. Relying on Aiitran v Slate, 887 
S.W.2d 3 1 (Tex. Crim. App, 1 994) (plurality opinion), which held that an 
inventory search does not authorize die search of an opaque, closed or locked 
container found in a car, I granted the defendant’s motion. On appeal, the Eighth 
Court of Appeals reversed my ruling, declining to foWosv Avtran 

UNREPORTED REVERSALS 


Stale V. Lyman, No. 08-00-(}0383-CR (Tex. App.— El Paso Dec. 1 3, 2001). This 
involved my decision on a state habeas application. Previously, in another trial 
court before Judge Marsh, the applicant-defendant pleaded guilty to burglary, and 
he was granted deferred adjudication and placed on probation. However, at the 
time of his plea. Judge Marsh failed to admonish him as to the immigration 
consequences of his plea as required under Article 26.13 of Texas Code of 
Criminal Procedure. Years later, while still serving his probation, the defendant 
filed an application for writ of habeas corpus in my court, t noted that under Ex 
parte Tover, 901 S,W.2d 484 (Tex. Crim App. 1995), an applicant must show 
harm in order to prevail on a post-conviclion writ of habeas corpus, but I found 
that in this case the petitioner need not, reasoning that this was not a post- 
conviction attack because no judgment of guilt was ever entered against him as he 
was granted a deferred adjudication. In any event, I found that he was harmed by 
the trial court’s failure to properly admonish him. Accordingly, I granted him 
habeas relief, set aside the judgment, and remanded the case. The appellate court 
disagreed and reversed. 
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Siale V. Johnson, No. 08-99-00018 (Tex. App. El Paso Mar. 9, 2000). I granted 
the defendant’s pre-trial motion, pursuant to Article 32.01 of the Texas Code of 
Criminal Procedure, seeking to dismiss the indictment for failure to timely indict. 
Citing Brooks v. Slats, 990 S.W.2d 278 (Tex. Crim.. App 1 997) for the 
proposition that Article 32.01 is not applicable once an indictment is returned, the 
appellate court reversed and remanded, reasoning that the defendant failed to seek 
relief prior to the issuance of the underlying indictment. 

Elias V. Slate, No. 08-98'00005-CR (Tex. App. — El Paso Dec. 9, 1 999). At trial, 

I overruled defendant’s hearsay objection to the state’s questions on cross- 
examination concerning hypothetical statements by the other co-defendants. The 
appellate court reversed and remanded the case for a new trial, holding that the 
slate’s questions and comments contained inadmissible “backdoor hearsay" 
designed to inform the jury of the substance of the out-of-court statements made 
by the co-defendants 

Stale V. Aguirre, No. 08-98-00442-CR (Tex. App.— El Paso Oct. 28, 1 999). 1 
granted the defendant’s pre-trial motion, pursuant to Article 32.01 of the Texas 
Code of Criminal Procedure, seeking to dismiss the indictment for failure to 
timely indict. Citing Brooks v. Stale, 990 S.W.2d 278 (Tex. Crim. App. 1997), 
the appellate court stated that once an indictment is returned. Article 32.01 is 
inapplicable. The court reversed and remanded, reasoning that the defendant 
failed to seek relief prior to the issuance of the underlying indictment. In a 
footnote, the court remarked that “the trial court did not have the benefit of the 
Brooks opinion at the time of (it.s] ruling." 

Slate V. Leite. No. 08-98-00189-CR (Tex. App.— El Paso July 30, 1 999). I 
granted the defendant’s pre-trial motion, pursuant to Article 32.01 of the Texas 
Code of Criminal Procedure, seeking to dismiss the indictment for failure to 
timely indict. Citing Brooks v. State, 990 S.W.2d 278 (Tex. Crim App. 1997), 
the appellate court stated that once the grand jury returns an indictment, the trial 
court is without authority to dismiss a prosecution pursuant to Article 32.01 . The 
court reversed, reasoning that the defendant failed to seek relief prior to the 
issuance of the underlying indictment. In a footnote, the court remarked that “the 
trial court did not have the benefit of the Court of Criminal Appeals’s opinion in 
Brooks, 990 S.W.2d at 285, when it dismissed the prosecution in this case." 

State V. Walker, No. 08-98-001 90-CR (Tex. App.— El Paso July 30, 1999). I 
granted the defendant’s pre-trial motion, pursuant to Article 32.01 of the Texas 
Code of Criminal Procedure, seeking to dismiss the indictment for failure to 
timely indict. Citing Brooks v. Stole, 990 S.W.2d 278 (Tex. Crim. App 1997), 
the appellate court stated that once the grand jury returns an indictment, the trial 
court is without authority to dismiss a prosecution pursuant to .•\rticle 32.01 The 
court reversed, reasoning that the defendant failed to seek relief pnor to the 
issuance of the underlying indictment. In a footnote, the court remarked that “the 
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trial court did not have the benefit of the Court of Criminal Appeals’s opinion in 
Brooks, 990 S. W,2d at 285, when it dismissed the prosecution in this case,” 

g. Provide a description of the number and percentage of your decisions in which 
you issued an unpublished opinion and the manner in which those unpublished 
opinions are filed and/or stored. 

All eleven of the opinions that 1 have issued as a U.S. Magistrate Judge are 
unpublished. They are filed and stored at CM/ECF, aka PACER, the federal 
courts’ electronic case management system. I did not issue any opinions, 
published or unpublished, as a state trial court judge. 

h. Provide citations for significant opinions on federal or state constitutional issues, 
together with the citation to appellate court rulings on such opinions. If any of the 
opinions listed were not officially reported, provide copies of the opinions. 

Stale V. Alderete, 314 S.W,3d 469 (Tex. App. — El Paso 2010) (dissenting 
opinion) (Guaderrama, J. sitting by assignment). 

i. Provide citations to all cases in which you sat by designation on a federal court of 
appeals, including a brief summary of any opinions you authored, whether 
majority, dissenting, or concurring, and any dissenting opinions you joined. 

I have not sat by designation on a federal court of appeals, 

14. Recusal: If you are or have been a judge, identify the basis by which you have assessed 
the necessity or propriety of recusal (If your court employs an "automatic" recusal system 
by which you may be recused without your knowledge, please include a general 
description of that system.) Provide a list of any cases, motions or matters that have 
come before you in which a litigant or party has requested that you recuse yourself due to 
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify 
each such case, and for each provide the following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

As a U.S. magistrate judge, 1 follow the federal recusal statutes and Code of 
Conduct for United States Judges. 1 maintain a standing recusal list that includes 
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authorities whose potential appearance before me wouid require my recusah 
Tlrese authorities include all cases that were before me during my tenure as a state 
district court judge and all cases in which my former spouse Yvonne Rangel, a 
slate district court judge, may have been involved. Our court utilizes an 
automated recusal system. Under that system, a weekly e-mail is generated 
indicating any polenlia! conflicts in a case that is assigned to me and that involves 
a party listed on my standing recusal list. As a redundant precaution, my law 
clerk receives this email as well. After receiving such a notice, 1 would take 
whatever action is dictated by the recusal statutes and the Code of Conduct for 
United States Judges. 

While on the bench of the 243rd District Court of Texas, I followed the recusal 
requirements of state law. Upon being elected, my practice was to review the file 
of any case before me to determine if that case had been filed prior to January 1, 
1995, The purpose of my review was to delermine if I had ever provided advice 
or representation to the defendant or if the Public Defender’s Office was ever 
involved in the case. In cases where I provided any advice or representation as 
the Public Defender or a private practitioner, I sua sponie recused myself. In 
cases where my only involvement was as the head of the Public Defender’s office, 
I informed the parties of my involvement, asked if they would like for me to 
recuse myself, and complied with their wishes, 

I also recused myself in the following criminal matter in the state court: 

State V. Renteria, Cause No. 67223-243 (243rd Dist. Ct , El Paso County, Tex,). 
The El Paso Times contacted me and asked me about new serious charges filed 
against the defendant who was on probation in my court. Some of my statements 
were reported in the newspaper as suggesting that I had formed an opinion about 
the defendant’s guilt on the new charges. To avoid any impropriety, 1 sva sponie 
recused myself from die probation revocation matter that was before me. 

In addition, I elected not to recuse myself in the following matter at the slate 
court 

Slate of Texas v Unknown Defendant Tagger (graffiti case) [1 have been unable to 
recall or locale the defendant’s name, the proper style of the case, or the cause 
number.]: The defense counsel filed a Motion to Recuse. The matter that coun.se! 
complained of dealt with the conditions of probation, not with whether I could 
consider granting probation. 1 determined that the motion did not raise any 
conflict of interest but rather asserted dissatisfaction with the court’ s judicial 
approach to sentencing, which is not a conflict so long as the court can consider 
the full range of punishment. 1 notified the parties that 1 would not recuse myself 
and followed the protocol to have a judge assigned to hear the motion, who, upon 
holding a hearing, denied the motion- 
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15. Public Office, Political Activities and Affiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include die name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

1987 - 1994; El Paso County Public Defender I was appointed by majority vote 
of the El Paso County Commissioner’s Court. 

2008: Unsuccessful candidacy for Justice Place 3 on the Eighth Court of Appeals 
of Texas sitting in El Paso. 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, identify the particulars of 
the campaign, including the candidate, dates of the campaign, your title and 
responsibilities. 

On five occasions, as a candidate, I campaigned to be elected or re-elected the 
judge of the 243rd Judicial District Court siding in El Paso County, Texas. The 
elections were held in 1994, 1998, 2002, 2006, and 2010. While my participation 
and political activities were most comprehensive during my first campaign, which 
included a primary election in addition to a general election, my duties and 
responsibilities in general were as follows: to file an application for a place on the 
ballot, recruit volunteers, raise money, delegate campaign duties, visit senior 
citizens’ centers, and make appearances at political forums, meetings, and rallies, 

I was the candidate in my campaign to be elected Justice, Place 3 on the Eighth 
Court of Appeals of Texas, The campaign from primary to general election lasted 
approximately from June 2007 to March 2008. My duties were to file for a place 
on the ballot, recruit volunteers, raise money, delegate campaign duties, and 
attend political forums and rallies. 

1 have not otherwise participated in a political party, election committee, or 
political campaign. 

16. Legal Career: Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 


3S 



295 


I liave never cierked for a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I practiced on my own for about 9 montlis from approximately November 

1979 to about August 1980, at 300 East Main, Suite 640. El Paso, Texas 
79901. 

iii. the dales, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

1979- 1980 

David C. Guaderrama 
300 East Main, Suite 640 
El Paso, Texas 79901 
Sole practitioner 

1980- 1986 

Guaderrama and Guaderrama 
407 East Nevada 
El Paso, Texas 79902 
Partner 

1987-1994 

County of El Paso, Texas 
500 East San Antonio 
El Paso, Texas 79901 
Chief Public Defender 

iv. whether you served as a mediator or arbitrator in alternative dispute 
resolution proceedings and, if so. a description of the 10 most significant 
matters with which you were involved in that capacity. 

I have never served as a mediator or arbitrator 

b. Describe: 

i. the general character of your taw practice and indicate by dale when its 
character has changed over the years. 

My law practice and legal experience after graduation from law school 
began in solo practice from about December 1 979 to August 1 980. 

During that time, my practice focused on cnminal cases. From August 

1980 until December 1986, my former wife. Yvonne, and 1 practiced 
together as partners in Guaderrama and Guaderrama at 407 East Nevada. 
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El Paso, Texas, ! handled mostly criminal cases and some general civil, 
probate, and workers’ compensation cases. 

On January 1 , 1 987, 1 was appointed to serve as El Paso County's first 
Public Defender. My charge was to start up and develop an office that 
would be capable of handling at least 50% of all indigent felony cases. I 
supervised and managed the office as well as represented clients. My 
practice was entirely criminal. 

ii. your typical clients arid the areas at each period of your legal career, if 
any, in which you have specialized. 

In both my private practice and service as public defender, my typical 
clients were individuals (indigent persons while with the public defender’s 
office) charged with a state misdemeanor or felony offense. ! became 
board certified in criminal law by the Texas Board of Legal Specialization 
in December 1991. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, de.scribe such variance, providing dates. 

The bulk of my practice was litigation, and I appeared in court frequently. This 
held true from my admission to the bar until 1 became a judge. 

i. Indicate the percentage of your practice in: 

1. federal courts- <1% 

2. state courts of record: > 99 % 

3. other courts: 

4. administrative agencies; 

ii. Indicate the percentage of your practice in: 

1. civil proceedings; 5% 

2. criminal proceedings: 95% 

d. State the number of cases in courts of record, including cases before 
administrative law judges, you tried to verdict, judgment or final decision (rather 
than settled), indicating whether you were sole counsel, chief counsel, or associate 
counsel. 

Approximately 60 cases - sole counsel in most cases, second cliair in 
approximately 1 5 cases. 

i. What percentage of these trials were: 

1. jury: 100% 

2. non-jury; 0% 
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e. Describe your practice, if any, before the Supreme Court of the United States. 
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any 
ora! argument transcripts before the Supreme Court in connection with your 
practice. 

I have never practiced before the Supreme Court of the United Stales. 

1 7. Litigation : Describe the ten (10) most significant litigated matters which you p>ersonally 
handled, whether or not you were the attorney of record. Give the citations, if tire cases 
were reported, and the docket number and date if unreported. Give a capsule summary of 
the substance of each case. Identify the party or parties whom you represented, describe 
in detail the nature of your participation in the litigation and the final disposition of the 
case. Also state as to each case: 

a. the date of representation; 

b the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

!. Stale V. Camacho^ Cause No. 46177 (210th Dist. Ct., El Paso County, Tex. 1986) 
(Murder) 

I represented the defendant at trial and on appeal The defendant, a maintenance man, 
lived in a small apartment behind his landlord’s home. When the landlord was found 
strangled, the defendant was arrested and charged with murder. The case was tried in 
the 2!0th Judicial District Court, Judge Sam Paxon presiding. The state's primary 
evidence was an unsigned handwritten confession. A handwriting expert testified that 
in his opinion, the defendant wrote the confession. The jury returned a verdict of 
guilty. The conviction was reversed on appeal (on the basis of insufficient evidence) 
and remanded to enter a judgment of not guilty. Camacho v Slate, No. 08-86-001 ! 1 - 
CR (Tex. App — El Paso Feb. 18, 1987) (not designated for publication), aff’d, 165 
S.W.2d 431 (Tex. Crim. App. 1989). 

Co-counsel: 

Yvonne (Bonnie) Guaderrama (now Judge Bonnie Rangel) 

500 East San Antonio, Suite 601 
El Paso, Texas 79901 
( 915 ) 546-2100 

Opposing counsel: 

Assistant District Attontey Nick Martinez (deceased) 
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Gonzalo Garcia (now Judge Garcia) 

500 East San Antonio, Suite 1005 
Ei Paso, Texas 79901 
(915)546-2130 

2. State V. Pacheco, Cause No. 39363 (I71st Dist, Ct., El Paso County, Tex. 1 983) 
(Burglary of Habitation) 

I represented the defendant at trial and on appeal. Tlie defendant knocked on a 
woman’s door, and when she opened it, brushed passed her and went inside. The 
woman ran outside, and sitortly thereafter her sister arrived and asked the defendant 
to leave. He responded that it was his house and that “God takes care of me in my 
house." After a few minutes, the defendant came out of the house carrying with him 
some inexpensive religious items, and sat outside until he was arrested. He was 
charged with burglary ofhabitation and tried in the 171st Judicial District Court, 
Judge Edwin Berliner presiding. Two psychiatrists examined the defendant but found 
him competent and sane. At trial, however, the homeowner and her sister testified 
that the defendant “was not right in his mind” and that he did not know what he was 
doing. Relying on this testimony, 1 requested jury instructions on the insanity 
defense, but the trial judge declined, reasoning that there was no medical evidence of 
insanity. The jury returned a verdict of guilty and assessed a sentence of five years 
confinement. The Eighth Court of Appeals affirmed, apparently because “[tjhere was 
no expert testimony” on the issue of insanity. Pacheco v. Slate, No. 08-84-001 3 1 -CR 
(Tex. App. — El Paso Ocl. 24, 1 984) (not designated for publication). In a petition for 
discretionary review to the Texas Court of Criminal Appeals, I argued that the 
testimony of lay witnesses was sufficient to raise the defense of insanity and that 
medical testimony regarding menial disease or defect was not required. That Court, 
sitting en banc, agreed and vacated the judgment of the Eight Court of Appeals. 
Pacheco v. State, 757 S.W.2d 729, 736 (Tex. Criro. App. 1988) (en banc). On 
remand, the Eight Court of Appeals again affirmed the conviction, this time staling 
that the testimony of the lay witnesses here was purely speculative and insufficient to 
necessitate a jury instruction on the defense of insanity. Pacheco v. Slate, 770 
S.W-834 (Tex. App.- El Paso 1989. pel. refd) 

Opposing counsel at trial' 

Assistant District Attorney Nick Martinez (deceased) 

Opposing counsel on appeals: 

Manhew Dekoatz 
Attorney at Law 
71 8 Myrtle Avenue 
Ei Paso. Texas 79901 
(915) 626-8833 
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3. S?3'”05'0 V No. 08-89-00329-CR (Writ of Mandamus) 

Members of my staff and I represented 32 individuals charged with various state 
felony offenses. These individuals were pre-indictment detainees in the El Paso 
Detention Facility. We endeavored to secure speedy examining trials for these clients 
before Judge Segal! of the El Paso Criminal Law Magistrate Court. His office 
informed us that due to a heavy backlog in its docket, it could not provide examining 
trials in the near future. As time passed, indictments became imminent; an indictment 
would cut off my clients’ right to an examining trial - a valuable right. 

Consequently, 1 sought out other courts for examining trials. Once Judge Segall 
discovered that we were filing motions for examining trials in other courts and 
securing settings for these hcanngs, he issued an order transferring these motions 
from those courts to his. On behalf of our clients, we filed a Writ of Mandamus with 
the Eighth Court of Appeals of Texas, seeking relief from Judge Segall’s order, which 
we believed exceeded his authority. That Court granted relief, ordering Judge SegaJl 
to vacate some of his transfer orders. 

Opposing counsel: 

County Attorney Joe Lucas (deceased) 

Debra Morgan 
Assistant Attorney General 
6090 Surety Drive, Suite 250 
El Paso. Texas 79905 
(915) 782-4202 

4. Slate V. Avita, Cause No, 64290 (65th Dist. Ct., El Paso County, Tex. 1 993) (Capital 
Murder) 

I represented the defendant who was charged with two counts of capital murder of a 
mother and her adult son. The son dealt drugs to the defendant and others On the 
day of the murder, my client, accompanied by two others, went to llte victims’ house 
to pay a visit to their drug dealer to steal some drugs. As they entered the house, the 
son’s tlvoat was immediately cut, and when his mother came to investigate the 
scuffle, she was stabbed and killed as well. The case was tned in the 65th Judicial 
District Court, Judge Edward Marquez (deceased) presiding. Our client had some 
cognition issues that formed the basis of our defense. A verdict of guilty of the lesser 
charge of murder on one count was banded down. The jury sentenced the defendant 
to 30 years in prison. 
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Co-counsel; 

Bruce Weathers 

Office of the Federal Public Defender 
700 East San Antonio, Room D-401 
El Paso, Texas 79901 
(915) 534-6525 

Opposing counsel: 

Bill Juvrud 

El Paso County Public Defender’s Office 
SOO East San Antonio, Suite 501 
El Paso, Texas 79901 
(915) 546-8185 

Frank Gonzalez 

Texas Tech University Health Science Center 
4801 Alberta Avenue, Suite B09 
El Paso, Texas 79905 
(915) 545-8839 

5. Slate v_ Rodrigues, Cause No. 920D01453 (34th Dist. Ct., El Paso County, Tex. 

1 992) (Attempted Murder) 

I represented the defendant, a young man with the slreetname “Gismo.” His rival 
gangsters accused him of a drive-by shooting. After Gismo was arrested and jailed, 
his gang rivals reported another drive-by, again accusing Gismo. They were piositive 
it was him, but of course Gismo was still in jail. Thus, my defense was that someone 
who looked exactly like Gismo was doing all these drive-bys and must have 
committed the drive-by of which they were accusing Gismo. The case was tried in 
the 34th Judicial District Court, Judge Bill Moody presiding. The jury returned a 
verdict of not guilty. 

Opposing counsel: 

Paul Escobar 
Attorney at Law 

1030 North Zaragoza Road, Suite J 
El Paso, Texas 79907 
(915) 858-1535 
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6. Stale V Burciaga, Cause No. 62821 (65th Dist. Ct , El Paso County, Tex. 1 992) 
(Murder) 

I represented the defendant in a case involving a strangulation death in the basement 
of an abandoned building. The defendant confessed that he strangled the victim from 
behind with his belt and that the victim foamed violently at the mouth while he died 
The case was tried in (he 65tli Judicial District Court, Judge Edward Marquez 
(deceased) presiding. On cross-examination at trial, a medical examiner testified that 
what the defendant confessed to was physically impossible. The jury returned a 
verdict of not guilty. 

Opposing counsels; 

Robert Storch 

El Paso County Public Defender's Office 
500 East San Antonio, Suite 501 
El Paso, Texas 79901 
(915) 546-8185 

Assistant District Attorney Dan Kopra (deceased) 

7. State V. Ramirez, Cause No. 63228 (327lh Disl- Ct., El Paso County, Tex. 1992) 
(Habitual Burglary of Habitation) 

I represented the defendant in 1992. The case involved an issue surrounding the 
identification of the perpetrator and the state’s attempt to prove identity by a signature 
modus operandi. 1 do not recall having co-counsel. The case was tried in the 327th 
Judicial District Court, Judge Phillip Martinez presiding. The jury returned a verdict 
of not guilty. 

Opposing coun.sel: 

Christopher Driver (current address unknown) 

8. State V, Bernal, Cause No 7828 (327th Dist. Ct., El Paso County, Tex. 1984) 

(Escape) 

I represented the defendant. This was a juvenile case tried in the 327lh Judicial 
District Court, Judge Enrique Pena (deceased) presiding. The defendant was charged 
with having escaped from the custody of the police. My client denied it was he who 
escaped from the police. Shortly before his escape, the escapee was observed by the 
police using and discarding a beer can, and from that they suspected that he was 
sniffing glue or paint. However, the police did not collect the beer can as evidence. 
The defense centered on the fact that the beer can should have had the perpetrator’s 
fingerprints and that those fingerprints would no! have been my client's. 1 do not 
recall having a co-counsel. The jury relumed a verdict of not delinquent 
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Opposing counsel: 

Rebecca Rojo 
Attorney at Law 
6161 East Eastland Street 
Tucson, Arizona 8571 1 
(520) 514-2010 

9. Slale V. Orona, Cause No. 35186 (205th Dist. Ct , El Paso County, Tex. 1980) 
(Aggravated Assault) 

I represented the defendant. The defendant was standing in a crowd that had gathered 
around a man who had been stabbed. When the police arrived, everyone ran except 
the defendant, who stayed with the victim. The defendant was charged with the 
aggravated assault of the victim, but he insisted that he was innocent. My 
investigation indicated that one “el guerro esponjas" from the south-side was the true 
culprit. 1 was never able to find this person, nor would anyone come forward and 
testify that it was this person who did it. The case was tried in the 20Sth Judicial 
District Court, Judge Sam Cailan (deceased) presiding. The jury returned a verdict of 
not guilty. 

Co-counsel: 

Yvonne (Bonnie) Guaderrama (now Judge Bonnie Rangel) 

500 East San Antonio, Suite 601 
El Paso, Texas 79901 
(915) 546-2100 

Opposing counsel was Assistant District Attorney Leo Garcia (deceased) 

10. Slate V Delgado, Cause No. 52539 (41 st Dist. Ct., El Paso County, Tex. 1 989) 
(Enhanced Burglary of Building) 

I represented the defendant who was charged with a Burglary of a Building. He 
threw a rock through the window of a jewelry store and took some rings and watches. 
He was arrested fifteen minutes later, naked and masturbating He had a long history 
of mental illness that was well documented into his childhood. In addition, if I recall 
coreectly, my defense partially relied on a psychiatrist’s testimony. The case was 
tried in the 41 st Judicial District Court, Judge Mary Ann Bramblett presiding The 
Jury returned a verdict of not guilty by reason of insanity. 
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Co-counsel: 

Joseph P. Pinon 
1312 Montana Avenue 
El Paso. Texas 79902 
(915)546-9190 

Opposing counsel: 

Robert Dinsmoor 
Attorney at Law 
5822 Cromo Drive 
E! Paso, Texas 79912 
(915) 832-7200 

Kelly Dickson 
Attorney at Law 
6152 Strahan Road 
E! Paso, Texas 79932 
(915)877-4746 

1 8. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. List 
any cl!ent(s) or organi 2 ation(s) for whom you performed lobbying activities and describe 
the lobbying activities you performed on behalf of such client(s) or organizations(s). 
{T9otc. As to any facts requested in this question, please omit any information protected 
by the attorney-client privilege.) 

In 1987, ! was appointed to create the El Paso County Public Defender's Office. 1 began 
with one assistant and nothing else. As the courts became comfortable with appointing 
our office, we were assigned more cases and 1 would appear before the Commissioner’s 
Court seeking more resources. The office grew steadily and consisted of 12 lawyers and 
various support staff when 1 left in 1 994. 

While at the Public Defender’s Office, the County of El Paso went through some tough 
economic limes and cut our funding for continuing legal education. We then started our 
own training program to provide our lawyers with some inexpensive CLE. After a few 
years of this, we formed the non-profit corporation the El Paso Criminal Law Group, Inc. 
This organization is now putting on its 1 9th annual seminar in criminal law and we have 
awarded mote than $50,000 in scholarships to local high school students seeking post- 
high school education. 

While serving as judge of the 243rd Judicial District Court. 1 (in collaboration witli many 
others) launched the 243rd Drug Court Program and the 243rd Access to Recovery 
Program, Tlie Drug Court program was started to give ihe courts an additional 
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community resource to address drug addicts and abusers who were charged with felony 
crimes. My job was to recruit and assemble a team which would manage the clients as 
they moved through the program. This team consisted of an assistant district attorney, an 
a.ssistant public defender, a sheriffs deputy, an El Paso police officer, probation officers, 
probation counselors, and community treatment providers. We met once a week to staff 
the week's cases and then proceeded in open court to address the clients. 

The Access to Recovery program was similar in nature although not as intense in terms 
of court appearances and reporting for probation. It was also different from Drug Court 
in that treatment was paid for by federal funds administered by the state. The state used a 
voucher system making payments directly to the service provider. 

While serving as Judge of the 243rd, I served on a committee to improve our jury 
selection process. I chaired a subcommittee whose function was to pilot a program to 
mail out juror questionnaires along with a summons We were looking to see how 
compliant jurors would be with the questionnaire’s instructions, which were to fill out the 
questionnaire and return it to the Jury Administrator within a certain time frame. This 
would allow the Jury Administrator to make copies available to the litigants a few days 
before the voir dire. The pilot program w'as very successful and grew into the process 
used today. 

While serving as Judge of the 243rd. I also piloted a program using video conferencing 
technology to conduct arraignments. The inmates were located in the jail annex 20 miles 
from the courtroom while the lawyers and I remained in the courtroom. The idea was to 
save transportation and security costs. 

I have not performed any lobbying activities. 

1 9. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, provide four (4) copies to the committee, 

I have not taught any courses, 

20. Deferred Income/ Future Benefits : List tlie sources, amounts and dates of all 
anticipated receipts from deferred Income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previou.s business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Describe the arrangements you have made to be compensated in the future 
for any financial or business interest. 

None. 
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21 . Outside Commitments During Court Service : Do you have any plans, commitiTients, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so. explain. 

] have no plans to pursue outside employment. 

22. Sources of Income : List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items 
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report, 
required by The Ethics in Government Act of 1978, may be substituted here). 

See attached Financial Disclosure Report. 

23. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement. 

24. Potential Conflicts of Interest : 

a. Identify the family members or other persons, parties, categories of litigation, and 
financial arrangements that are likely to present potential conflicts-of-interest 
when you first assume the position to which you have been nominated. Explain 
how you would address any such conflict if it were to arise. 

I do not have any family members, persons, parties, litigation or financial 
arrangements that are likely to present potential conflicts of interest if 1 am 
confirmed. If any such conflict arose, I would address It in the manner instructed 
by the Code of Judicial Conduct for United States Judges, Canon 3. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

The procedure I would follow in determining these areas of concern would be to 
use the conflict screening software provided by the Court, stay informed about my 
personal and financial interests and the financial interests of my spouse. Having 
done so, I would attend continuing legal education courses on ethics and would 
remain vigilant for any potential conflict that might arise and address it with the 
action required. If the conflict is one that can be solved by dispossessing myself 
of an asset, I would do that. If the conflict is one that can be waived by the 
parties, I would address it with the parties and resolve it in the manner they 
desired. 

25. Pro Bono Work : An ethical consideration under Canon 2 of the Ainerican Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
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professional prominence or professional workload, to find some time to participate in 
serving tlie disadvantaged/’ Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. 

[ recall handling two cases referred to me by the El Paso Legal Aid Society pursuant to a 
plan adopted by the El Paso Bar Association. 1 do not remember the details of those 
cases as this occurred within the first eight years of my practice. After the first eight 
years of practice, I was prohibited by my employment from taking on pro bono cases. 

In 1 987, f was appointed to create (he El Paso County Public Defender’s Office, I began 
with one assistant and nothing else. As the courts became comfortable with appointing 
our office, we were assigned more cases and I would appear before the Commissioner’s 
Court seeking more resources. The office grew steadily and consisted of 1 2 lawyers and 
various support staff by the time I left in 1994. 

26. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
Jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with tire White House staff or the .lustice Department 
regarding this nomination. Do not include any contacts with Federal Bureau of 
Investigation personnel concerning your nomination. 

I interviewed with Congressman Reyes’ Merit Selection Committee on or about 
March 7, 2009, however, I was not selected. On or about February 22, 2011, 1 
responded to an announcement by Senator Hutchison and Senator Comyn calling 
for applications for the position of District Court Judge for the Western District of 
Texas, El Paso Division. I submitted my application to both Senators’ offices. ! 
was called for an interview and traveled to Houston, Texas, for a May 19, 2011 
interview with the Senators Hutchison/Comyn Merit Selection Committee. A few 
weeks later I was called by Enrique Moreno, on behalf of Congressman Reyes, 
who asked me for a copy of the application 1 had submitted to the Senators’ 
Committee, a resume, college and law school transcripts, and SAT scores. Since 
June 20, 201 1, 1 have been in contact with officials from the Office of Legal 
Policy at the Department of Justice, On July 1 1 , 201 1, 1 interviewed with 
officials from the White House Counsel’s Office and the Department of Justice in 
Washington, D.C. On September 14, 201 1, the President submitted my 
nomination to the Senate. 

b. Has anyone involved in the process of selecting you as a judicial nominee 
discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 

implied assurances concerning your position on such case, issue, or question? If 
so, explain fully. 

No. 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current fmanciat net worth statement which itemizes in detail all assets (including bank 
accounts, real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debis, 
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of your 
household. 


ASSETS 

LIABILITIES 

Cash on hand and in banks 


392 

751 

Notes payable to banks-sccured (auto) 


9 

709 

U-S. Government securities 




Notes payable lo banks-unsccurcd 




Listed securities - sec schedule 


266 

393 

Ntrics payable to relatives 




Unlisted secunitcs 




Notes payable to others 



Accounts and notes receivable; 




Accounts and bills due 


1 

701 

Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate irtortgages payable 




Real estate owned — sec schedule 


418 

486 

Chattel mortgages and other liens payable 




Rent estate mortgages receivable 




Other dcbts-itcmiee: 




Autos and other personal property 


30 

000 

Education loan 


27 

873 

Cash VQluC'life ittsurance 








Olher assets itemize: 





■ 

HH 


Thrift Savings Plans 


24 
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HI 


Texas County & Oisirlci Retirement System 


90 

m 



HI 
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rotal liahililic; 


39 

m 





Net Worth 

) 
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334 

Total Assets 

\ 

222 
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Total liabililics and net wortii 

1 

222 

617 

CONTINGENT LIABILITIES 

H 



GENERAL INFORMATION 




As endorser, comaker or guarantor 




Arc any assets pledged? (Add schedule) 

Ho 



■ On leases or contracts 




Arc you defendant in any suits or legal 
actions? 

No 



Legal Claims 




Have you ever taken bankruptcy? 

No 



Provision for Federal Income Tax 







Other special debt 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 

Wells Fargo Advantage DJ TargetToday $ 266,393 

Total Listed Securities $ 266,393 


Real Estate Owned 

Personalresiden.ee 5 342,124 

Renta! property 76,362 

Total Real Estate Oivnod 5 418,486 


AFFIDAVIT 


I, David C. GuaderraTna, do swear that the information provided 
in this statement is, to the best of ny knowledge, true and 
accurate . 
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Senator Blumenthal. Thank you both, and I would just like to 
begin my questioning by observing that both of you have very dis- 
tinguished careers of public service, even before your nomination — 
Mr. Costa as an Assistant United States Attorney, as a volunteer 
in Teach for America, also as a public servant in numerous bar as- 
sociation groups, and your pro bono activities, among other commu- 
nity activities; and Judge Guaderrama as chief public defender and 
as a judge magistrate. Both of you have served your community 
and State and country, and certainly I want to thank you, and I 
know the Committee appreciates all that you have done. 

Let me begin by asking you, Mr. Costa, I know that your recent 
career has involved a good deal of prosecution in the white-collar 
public corruption area. Do you think that the laws of the United 
States need to be strengthened or toughened to really encourage or 
empower stronger prosecutions in those areas? 

Mr. Costa. Thank you. Senator, for the question. I think there 
are on the books a number of statutes that are available to Federal 
prosecutors, and I know in some recent Supreme Court decisions, 
the Skilling decision has cut back on one of those statutes, the hon- 
est services statute. I know there are proposals in Congress to 
make amendments in response to that decision. But I do think that 
the arsenal Federal prosecutors still have is broad, and it takes 
hard work and sometimes creativity to find the right statute that 
applies to criminal misconduct. But Congress obviously should con- 
tinue to look at ways to meet new challenges that you often have 
out there because of technology and other things that are expand- 
ing even the global reach of some of these criminal networks. 

Senator Blumenthal. And I know you are involved in the Stan- 
ford case as the lead co-counsel and have written about the honest 
services fraud statute in the Skilling case. I wonder if you have 
any comments on that issue in particular which you have just men- 
tioned without talking about any particular case. 

Mr. Costa. Right, and I do not want to recommend any par- 
ticular legislation. I do think in the writings I have looked at, there 
has been a reduction in honest services prosecutions in the 15 
months or so since Skilling was decided. And in cases I looked at, 
part of that is prosecutors are just using alternative statutes, but 
then there may be some instances in which prosecutions are not 
available at the Federal level in light of that decision. 

Senator Blumenthal. And would your experience as a pros- 
ecutor — I recognize you have also served as a pro bono defense at- 
torney at the behest of the NAACP Legal Defense Fund, so you 
have experience on both sides. But how do you think those experi- 
ences would inform your service as a United States district court 
judge? 

Mr. Costa. I think obviously the criminal cases, in particular 
sentencing, is probably the most awesome responsibility a Federal 
judge has, and so I think the experience I have had prosecuting 
criminal cases will be helpful in that regard, but also, as you men- 
tioned, before I had ever prosecuted anyone, I represented a de- 
fendant pro bono, along with some others, a defendant from — there 
was an infamous drug sting in a town called Tulia in the Texas 
Panhandle. We represented him pro bono in a habeas post-convic- 
tion matter. He was wrongfully convicted, and fortunately both our 
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defendant, Mr. Towery, and all the other defendants who were con- 
victed in that sting were pardoned by Governor Perry. 

So I think that one experience I have on the defense side is a 
great illustration of the imperfections that do exist in the criminal 
justice system, but I would certainly look forward to the criminal 
cases on my docket as well as the civil cases. 

Senator Blumenthal. Judge Guaderrama, how would your expe- 
rience as a public defender, do you think, shape your views of your 
role as a United States district court judge? 

Judge Guaderrama. Thank you. Senator, for that question. My 
role as a public defender I suppose would have some influence upon 
me if I were fortunate enough to be appointed to the bench. More 
influential would be my service as a State district court judge be- 
cause there I served for 16 years and tried numerous cases of all 
different kinds. And so I feel like the influence of my service on the 
district court bench would influence my service on the Federal dis- 
trict court bench, if I were appointed to that, more so than my serv- 
ice as a public defender. 

I had a great time serving as a public defender. I enjoyed that 
work, but it has been over 16 years since I represented a criminal 
defendant. 

Senator Blumenthal. And you have served as a magistrate 
judge, which in many respects is a similar role to the U.S. district 
court judge, isn’t it? 

Judge Guaderrama. Yes, sir. We play a minor role. We are a 
servant to the district court judge, and we see all the criminal 
cases that come into the district court come through the doors of 
magistrate court. 

Senator Blumenthal. And I do not know how it works in your 
district, but I know in Connecticut magistrate judges write opin- 
ions, they take pleas, they hear motions, pretty much — well, a 
great deal of the duties that a district court judge does. 

Judge Guaderrama. Yes, Senator, that is correct. Every jurisdic- 
tion uses their magistrates differently. In our jurisdiction, because 
of the large number of criminal cases, we are used primarily for 
criminal matters, so we do the initial appearances, bail and deten- 
tion hearings, preliminary hearings, those matters. We do take fel- 
ony pleas for the district courts, and we write reports and rec- 
ommendations for them on those matters as well. 

Senator Blumenthal. Thank you. 

Senator Grassley. 

Senator Grassley. Mr. Costa, tell me what you learned from 
being a clerk for two distinguished judges. Chief Justice Rehnquist 
and Judge Randolph. 

Mr. Costa. Well, those were two of my first jobs in the law, two 
great mentors. Judge Randolph ran an incredibly efficient cham- 
bers, was a fantastic writer, and a brilliant judge. The experience 
with the Supreme Court was really the experience of a lifetime, 
and with respect to the Chief Justice, Chief Justice Rehnquist was 
probably the most efficient lawyer I have ever seen. He also had 
a wonderful sense of humor, and while he had serious disagree- 
ments with his colleagues, he never let those become personal dis- 
agreements and always interacted with his colleagues in a profes- 
sional, civil manner and always with that great sense of humor. 
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Chief Justice Rehnquist also knew every single employee in that 
Supreme Court building. He did not just know their names. He 
knew about their families. He knew who their favorite football 
team was, and that was whether it was one of the other Justices 
or one of the cafeteria workers. I think that is also just a great les- 
son for all lawyers and all people to treat everyone with respect 
and understand the important role everyone plays in a courtroom 
or out in society. 

Senator Grassley. Do you think all those experiences have 
stayed with you and will help you be a good district judge? 

Mr. Costa. Absolutely. I hope so. 

Senator Grassley. I want to ask you something about Justice 
Rehnquist. He was often considered a conservative judge who re- 
lied heavily on the text of the Constitution and statutes to deter- 
mine their meaning. And then we have Harvard law professor 
Larry Tribe taking this view: “All fundamental constitutional prin- 
ciples require an elaborate process of inference and construction far 
beyond anything that is simply deductible or even readily inferable 
from the fixed text.” 

So to what extent would you agree with Professor Tribe? 

Mr. Costa. I am not too familiar with all those remarks in their 
context. You mentioned Chief Justice Rehnquist’s approach to con- 
stitutional analysis. He would give the text considerable deference 
and focus, but he would not exclusively look at that. He would con- 
sider certainly precedent, certainly the history of that constitu- 
tional provision, and the structure of the Constitution, how that 
provision might interact with other provisions. 

So judges do have those different tools that Chief Justice 
Rehnquist and other Justices use to interpret constitutional provi- 
sions, and if I were fortunate enough to be confirmed, I would use 
those tools to try to come up with the most consistent ruling con- 
sistent with the intent of that provision. 

Senator Grassley. You sound closer to Justice Rehnquist then 
than what I quoted from Larry Tribe. Is that a fair conclusion? 

Mr. Costa. I do not know where I would be on that spectrum. 
Again, I am not too familiar. But I obviously would use the com- 
monly accepted tools of interpretation when faced with those types 
of issues. 

Senator Grassley. You told me a lot about Justice Rehnquist 
and his personal life and interrelations with other people. What in- 
fluence did he have in the development of your views of constitu- 
tional and statutory interpretation? 

Mr. Costa. I think certainly seeing how the Court worked, I 
would say not just Chief Justice Rehnquist, but you get to interact 
as a clerk with other Justices. I learned a great deal from all of 
them, and certainly the seriousness which they all approached 
their job with. Bringing an open mind to cases and not having pre- 
conceived notions is something that I think the Justices all try to 
do, and it is certainly how I would hope to approach those issues 
if fortunate enough to be confirmed. 

Senator Grassley. Well, if confirmed — and you probably will 
be — what will you look to when interpreting provisions of the Con- 
stitution or Federal statutes? 
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Mr. Costa. I think you start with the text. You also want to look 
at, again, the Constitution, the history behind that amendment or 
provision. You want to look at, concerning constitutional cases, the 
structure. In statutory cases you want to look, again, first at the 
text and the plain language. There are also well-accepted canons 
of statutory interpretation that should be applied if there is ambig- 
uous language. And then, of course, you want to look — especially as 
a district court judge, you are bound by precedent from both the 
Supreme Court and the circuit court of appeals, and you would 
want to look at that precedent as well as perhaps authority from 
other courts that might not be binding precedent. They might be 
from other circuits or other district courts, but you would certainly 
look at that as persuasive authority. 

Senator Grassley. Judge, let me ask you a few questions. Prior 
to becoming a judge, you were primarily a defense counsel in your 
private practice as well as public defender. What was most difficult 
for you in transitioning from your role as an advocate to that of a 
neutral arbiter? Do you believe that you have successfully made 
that transition? 

Judge Guaderrama. Yes, thank you. Senator. I do believe I have 
successfully made that transition, and I am not so sure that it was 
a hard thing to do, but I had to step out of my role as an advocate 
and step into the role of being a fair and neutral and detached 
magistrate or determiner of the law. So that was the most difficult 
thing, just to be able to give an opportunity to be heard to both 
sides and to consider both sides before reaching any kind of a deci- 
sion. I did not find that particularly difficult. I thought it was actu- 
ally fairly easy. 

Senator Grassley. OK. As chief public defender there in El Paso, 
you defended your office in one particular case where there were 
accusations that your office violated its duty of candor to the court. 
The Texas Committee on Professional Ethics agreed with you that 
there was no violation of duty. Having now been a judge, would you 
share with the Committee your perspective on the view you took 
as chief public defender? 

Judge Guaderrama. Yes, sir. Senator. Thank you. In that par- 
ticular case it involved a sentencing hearing in which the prosecu- 
tion had a rap sheet of our client’s criminal history, and that rap 
sheet did not include a prior conviction that our client had. So at 
the sentencing, I believe — I am going from memory here, and I am 
hoping this is correct. But I believe the court asked the prosecution 
whether or not he had a criminal history. The prosecutor, looking 
at the rap sheet, said, “No, he has no convictions.” He turns to the 
lawyer from our office and says, “Right? ” And our lawyer knew full 
well that he did have a prior conviction, and so he stood mute. He 
did not say anything. He just stood mute because he as a lawyer 
cannot give up his client’s secrets and tell the prosecutor, ‘Yes, he 
does have these convictions.” So in order to live by his oath as an 
attorney to hold his client’s confidences, he stood mute, which is 
what he is required to do. He did not in any affirmative way assist 
in the misinformation that was being given to the court. 

Once the case was over, the judge had heard about the client had 
a prior conviction, contacted me, and was concerned about that. So 
then we contacted the Ethics Commission, asking them for some 
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guidance, because we knew this situation would repeat itself. And 
we understood that the client’s Fifth Amendment privilege, his 
right to counsel, and some Texas Code of Criminal Procedure sec- 
tions would be violated if we were to give up the information that 
the Canons of Ethics required. And so we sought the advice of the 
Ethics Commission, and they decided that our position was correct, 
to stand mute and not encourage the misinformation. 

Senator Grassley. You sat by designation of the Texas Court of 
Appeals in State v. Alderete, I believe is the name of it. 

Judge Guaderrama. Yes, sir. 

Senator Grassley. At issue in that case was whether officers 
had reasonable suspicion to make an investigatory stop of a sus- 
pected drunk driver. While the majority found reasonable sus- 
picion, you dissented. The majority criticized your analysis for en- 
gaging in “a divide and conquer approach, arguing assumptions 
that were not presented to the trial court, which the United States 
Supreme Court and Court of Criminal Appeals have condemned.” 

Would you mind addressing the majority’s criticism of your anal- 
ysis? 

Judge Guaderrama. Yes, Senator, thank you. That was the word 
that was used in the opinion. I certainly recognize that that is the 
majority opinion. I do not have any conflicting things to say about 
that. 

My opinion was different. I do not believe that I engaged in a di- 
vide and conquer type of analysis; rather, I thought I was applying 
the Gates totality of circumstances test exactly the way the Su- 
preme Court had set it out, which is you consider the entire cir- 
cumstances, all the circumstances, not just one particular fact. And 
so the point of my dissent was considering the entirety of the cir- 
cumstances, then there is not sufficient reasonable suspicion for 
the stop at the point they made the stop. 

Senator Grassley. I have one more question, and then I might 
submit a couple for answer in writing. 

In 2000, you presided over a drunk driving case of David 
Renteria. This case was the third instance Mr. Renteria was caught 
driving under the influence while on probation for the previous 
crime, the fondling of a 6-year-old girl. Despite recommendations 
from the county’s Adult Probation l3epartment that Mr. Renteria 
be sent to prison to serve his 10-year sentence, you went along 
with the prosecutor’s request for continued probation. Approxi- 
mately 1 year later, Mr. Renteria was charged with the murder of 
a 5-year-old girl. Learning about that arrest, you stated, “Obviously 
our whole community feels terrible about the death of the 5-year- 
old girl, and those of us who were close to this case are losing sleep 
over it, wondering where did we go wrong and what would we do 
differently next time.” 

Could you explain your rationale behind letting the three-time 
parole violator continue his probation? Second, during this period 
of reflection, what, if anything, did you determine you did wrong? 
And, three, what did you change to ensure that a similar cir- 
cumstance would not occur in a later case? 

Judge Guaderrama. Yes, sir, thank you. Senator. First, I would 
like to say that to this day I am very regretful for what happened 
to Alexandra Flores as a result of that case. In that case, the pro- 
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bation that I extended to that defendant was recommended by the 
prosecution. This was a prosecutor’s plea bargain with the defend- 
ant, and it was not a plea bargain that was outside the norm of 
those bargains that are given to defendants who are similarly situ- 
ated. And so there was not anything unusual about that case that 
would somehow foretell to us that this drunk driver was going to 
be a future killer. 

And looking back, I have had numerous cases that were similar 
in nature and similar circumstances where nothing bad happened. 
In this one case, a disaster happened. 

I am not sure, looking back, that there is anything that we would 
change in that the plea bargaining process is something that is im- 
portant to the criminal justice system. It is something that is freely 
engaged in by the prosecution and the defense. And I certainly re- 
gret what happened; however, I probably did the same thing in nu- 
merous other cases where we did not have these poor results. 

Senator Grassley. Thank you. Judge. 

Judge Guaderrama. Thank you, sir. 

Senator Grassley. Thank you, Mr. Chairman. 

Senator Blumenthal. Thank you. Senator Grassley. 

Senator Franken. 

Senator Franken. Thank you, Mr. Chairman. 

Mr. Costa, as you might know, I am a copyright holder, and I 
care a tremendous amount about preventing and prosecuting intel- 
lectual property theft. You successfully prosecuted a case where 
two brothers in Texas were selling counterfeit Cisco products man- 
ufactured in China. As I understand it, you won an award for your 
work in that case, and I first just want to say thank you for that. 
We need more prosecutors like you who are aggressively pursuing 
intellectual property theft. 

From where I sit, it seems that China has an entire segment of 
its economy dedicated to IP theft, and I fear we will never be able 
to halt this problem with prosecutions alone. Do you think that 
that is a fair statement? And do you have any ideas of what we 
could do to put more pressure on China to address its piracy prob- 
lems? 

Mr. Costa. You are correct. Senator. It is a large problem that 
threatens Americans who own this intellectual property, a large 
number of American workers. The case you mentioned, it was a 
Cisco product. Cisco employs thousands of Americans in California. 
There are a number of tools to combat it, in the extreme cases 
criminal prosecution, and I think the customs officials have stepped 
up that enforcement. There is a new Federal task force the last 
couple of years. My prosecution was part of that. 

I also had another prosecution where an individual in Houston 
was importing counterfeit Cisco parts again, and he was planning 
to fulfill a contract for the Marines in Iraq. And, fortunately, he 
was caught before he transmitted those to the Marines because in 
that situation it could have caused security harm for the Marines 
who were relying on that computer network and thinking they 
were getting genuine safe parts. 

In addition to the criminal remedies, there are civil actions, obvi- 
ously, that can he taken. It is difficult in China because — obviously, 
the reach of the law does not extend that far. In both of the cases 
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I prosecuted, we had some information about the Chinese manufac- 
turers and suppliers. Obviously, we would like to bring them to jus- 
tice, but China does not extradite — it does not have an extradition 
treaty with the United States. 

So I think some of those challenges of actually reaching the man- 
ufacturers in China would really have to be dealt with at the diplo- 
matic level and through maybe 1 day having extradition rights 
with China. 

Senator Franken. Thank you. 

Judge, I am interested in learning about alternatives to a tradi- 
tional adversarial criminal justice system, and I am a proud co- 
sponsor of Senator Webb’s National Criminal Justice Commission 
Act, which I hope we take up again because it narrowly — it was 
filibustered. And that would provide us with a comprehensive re- 
view of the entire justice system. 

I understand that you implemented the first drug court in El 
Paso. You wrote in the El Paso Bar Journal that drug courts “are 
successful in many cases.” Can you elaborate on your experience in 
that and on your experience with drug courts? 

Judge Guaderrama. Yes, sir, thank you. Senator. The drug court 
experience in the world of the State district court judge was very 
rewarding because in the drug court we are able to see successes 
that we did not normally see in the regular business that we did 
at the court. Drug courts, of course, are for — there is a national 
model, and there are some requirements for those individuals that 
come into drug court. One, they cannot have a violent criminal his- 
tory. They cannot be drug dealers of any kind. They need to be 
drub abusers or addicts. And they have to have a criminal history 
of the nature that the district attorney would not feel uncomfort- 
able in recommending those individuals for the drug court. 

But once we have them in the drug court, as you mentioned, it 
is an alternative to the adversarial system. It is a therapeutic sys- 
tem where basically everyone on the team — and there is a team of 
an assistant district attorney and assistant public defender, a po- 
lice officer or sheriffs deputy, a probation officer, and a number of 
treatment providers that come together to form a therapeutic unit 
where we are trying to address this individual’s drug use. 

We also try to address their life problems, which oftentimes dic- 
tate their drug use. We found often that many of the people in our 
drug courts were dually diagnosed and that they had mental illness 
as well as an addiction. And so we had a number of challenges in 
the drug court trying to address these things, but it was a very re- 
warding challenge. 

One of the most rewarding things I did on the district court 
bench was to operate that drug court. When you saw successes, 
when you saw people turn their life around, when you saw people 
start to care about themselves again and their families that they 
had alienated before, start drifting back into their lives and mak- 
ing them whole and productive members of our society, it was a 
great thing. 

They are time-consuming, they are expensive, but for those suc- 
cesses that we had, they were worth it. 
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Senator Franken. You say they were time-consuming and expen- 
sive, but would you say that on balance the use of drug courts 
saves society money or is more expensive than not? 

Judge Guaderrama. I would think we need more research into 
that. My gut feeling is that the money we would save from incar- 
cerating this individual, which current estimates are between 
$30,000 and $50,000 to incarcerate that person for 1 year, if we 
spend $6,000 or $7,000 up front in treatment, we might be able to 
save society that extra cost on the back side. And so that basically 
was the premise that we were operating under, and I just do not 
have any hard facts 

Senator Franken. How long were you involved in the drug court? 

Judge Guaderrama. Ten years. 

Senator Franken. OK. Well, over a 10-year period, you must 
have taken some kind of — you must have an opinion on those. I am 
not asking you for data. I am asking you for your opinion. 

Judge Guaderrama. My opinion is that drug courts work and do 
save society money. I do not have any hard facts about that. It 
would have been nice to have had the money to do that sort of 
study, but the few resources we had, we plowed them into services 
for our clients. 

Senator Franken. Well, thank you both, and you are both very 
impressive, and I thank you, Mr. Chairman. 

Senator Blumenthal. Thank you. Senator Franken. 

Again, thank you both, and especially your families and friends 
for being here today. I want to just close by observing I was a law 
clerk to Justice Blackmun on the Supreme Court. Before that, I 
was a law clerk to a district court judge, and the clerkship on the 
Supreme Court was, as you have observed, Mr. Costa, life-chang- 
ing. But the district court I think changed my perspective equally 
so and in my view is, without meaning any disrespect, as impor- 
tant a job as being a Supreme Court Justice because of the lives 
that you affect and the people you touch. So I join in the hope and 
belief that you will be confirmed, speaking just personally, and I 
wish you well and, again, thank you very much for your service 
and thank your families for being here. Thank you so much. 

Mr. Costa. Thank you. Senator. 

Judge Guaderrama. Thank you. Senator. 

Senator Blumenthal. I am going to adjourn this hearing and 
leave the record open for 1 week in case there are additional ques- 
tions from any of the Senators. Thank you very much. 

[Whereupon, at 11:29 a.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 

Responses of Gregg Jeffrey Costa 

Nominee to Be United States District Judge for the Southern District of Texas 
to the Written Questions of Senator Chuck Grassley 

1. What is the most important attribute of a judge, and do you possess it? 

Response: The most important attribute is a commitment to the fair and impartial 
administration of justice, which is the principle that has made our independent federal 
Judiciary one of the greatest strengths of our constitutional system and set an example 
that many other countries have sought to follow. I believe I possess that attribute. 


2. Please explain your view of the appropriate temperament of a judge. What 
elements of judicial temperament do you consider the most important, and do you 
meet that standard? 

Response: The most important elements of judicial temperament are open-mindedness; 
respect for all parties, attorneys and other participants in the judicial process; and 
humility. 1 have strived to exhibit those qualities as a practicing attorney and would 
continue to try and demonstrate those qualities if confirmed to be a federal district court 
judge. 

3. In general. Supreme Court precedents are binding on aU lower federal courts and 
Circuit Court precedents are binding on the district courts within the particular 
circuit. Are you committed to following the precedents of higher courts faithfully 
and giving them full force and effect, even if you personally disagree with such 
precedents? 

Response: Yes. 

4. At times, judges are faced with cases of first impression. If there were no controlling 
precedent that dispositively concluded an issue with which you were presented, to 
what sources would you turn for persuasive authority? What principles will guide 
you, or what methods will you employ, in deciding cases of first impression? 

Response: In interpreting a constitutional provision, statute or procedural rule, I would 
first analyze whether the plain language resolved the issue. If ambiguity existed, I w'ould 
apply commonly accepted canons of construction, take into account the structure and 
purpose of the term at issue and related provisions, and consider case law interpreting 
analogous terms. 

5. What would you do if you believed the Supreme Court or the Court of Appeals had 
seriously erred in rendering a decision? Would you apply that decision or would 
you use your own judgment of the merits, or your best judgment of the merits? 
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Response: 1 would apply binding precedents from the Supreme Court or the Court of 
Appeals for the Fifth Circuit regardless of my personal views about the correctness of 
those decisions. 

6. Under what circumstances do you believe it appropriate for a federal court to 
declare a statute enacted by Congress unconstitutional? 

Response: Supreme Court precedent counsels that a court should avoid declaring a 
federal statute unconstitutional when nonconstitutional grounds exist for resolving the 
case. When a nonconstitutional resolution does not exist, a federal court should declare a 
federal statute unconstitutional when the Act is beyond the scope of Congress’s 
enumerated powers or violates a provision of the Constitution. 

7. As you know, the federal courts are facing enormous pressures as their caseload 
mounts. If confirmed, how do you intend to manage your caseload? 

Response: If confirmed as a district court judge, one of my main priorities would be 
ensuring that cases proceed in an expeditious manner because the effective administration 
of justice requires timely resolution of disputes. 1 would set firm deadlines and make 
clear to litigants, both at initial scheduling conferences and in published procedures, the 
court’s expectation that cases will proceed in a timely manner, I would also promptly 
resolve discovery disputes or other motions that require court action for the case to move 
forward. 

H. Do you believe that judges have a role in controlling the pace and conduct of 
litigation and, if confirmed, what specific steps would you take to control your 
docket? 

Response: As a practicing trial lawyer, I am well aware that the need to resolve cases in 
an expeditious manner is one of the greatest challenges facing the federal judiciary. 
District court judges play an essential role in ensuring that cases are resolved in a timely 
manner. To achieve those timely resolutions, I would follow the practices discussed 
above in response to Question #7. 

9, Please describe with particularity the process by which these questions were 
answered. 

Response: On November 9, 201 1, an attorney from the Department of Justice Office of 
Legal Policy emailed me the questions. The next day 1 provided responses, which 1 
edited over the next couple days before submitting on November 14. 

10. Do these answers reflect your true and personal views? 

Response: Yes. 


2 
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Responses of Gregg J. Costa 

Nominee to be United States District Judge for the Southern District of Texas 
to the Written Questions of Senator Amy KJobuchar 

1. If you had to describe it, how would you characterize your judicial philosophy? 

How do you see the role of the Judge in our constitutional system? 

Response: Independent judges play an essential role in our constitutional system because 
it is their duty to impartiaily apply the law, including our constitutional rights, fa a 
system like ours that is based on the rule of law, those decisions must be made without 
regard to the popularity of the result or the societal status of the litigants. Consistent with 
that role, rather than making decisions based on preconceptions or a fixed ideology, my 
judicial philosophy would be to make rulings after thoughtful evaluation of the facts and 
law of a particular case. 

2. What assurances can you give that litigants coming into your courtroom will be 
treated fairly regardless of their political beliefs or whether they are rich or poor, 
defendant or plaintiff? 

Response; From teaching elementary school in one of the poorest counties in the 
Mississippi Delta to handling pro horto matters w'hile in private practice to serving as a 
federal prosecutor, I have spent most of my career in public service positions that have 
brought me into contact with diverse segments of our country. Through those 
experiences and others, I have developed a firm commitment to the principle of equal 
justice under law. If confirmed to be a district judge, I would seek to further that 
principle by making rulings without regard to the wealth, power or political beliefs of the 
litigants. 

3. In your opinion, how strongly should judges bind themselves to the doctrine of stare 
decisis? How does the commitment to stare decisis vary depending on the court? 

Response: The doctrine of stare decisis plays an important role in our legal system 
because (1) a system based on the rule of law requires consistent application and (2) 
individuals and businesses make decisions in reliance on prior court rulings. While there 
are extraordinary circumstances that sometimes compel the Supreme Court or en banc 
Courts of Appeals to reconsider prior decisions, district court judges arc bound to follow 
controlling precedents. 
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Responses of David C. Guaderrama 

Nominee to be United States District Judge for the Western District of Texas 
to the Written Questions of Senator Chuck Grassley 


1. What is the most important attribute of a judge, and do you possess it? 

Response: The most important attribute of a judge is humility. Humility will draw out the 
other important attributes such as respect for the time and opinion of others, courtesy to 
all who come before the court, patience, and the ability to hold the scales of justice on a 
level beam while deciding cases narrowly and promptly. I believe 1 possess these 
attributes. 

2. Please explain your view of the appropriate temperament of a judge. What elements 
of judicial temperament do you consider the most important, and do you meet that 
standard? 

Response: My view of the appropriate temperament of a judge is that a judge must at all 
times demonstrate humility, respect for others, patience, courtesy, and restraint. 1 believe 
I meet this standard. 

3. In general, Supreme Court precedents are binding on all lower federal courts and 
Circuit Court precedents are binding on the district courts within the particular 
circuit. Are you committed to following the precedents of higher courts faithfully 
and giving them full force and effect, even if you personally disagree with such 
precedents? 

Response: Unequivocally, yes. I am committed to following the precedents of the higher 
courts and to faithfully giving such precedents their full force and effect. 

4. At times, judges are faced with cases of first impression. If there were no controlling 
precedent that dispositively concluded an issue with which you were presented, to 
what sources would you turn for persuasive authority? What principles will guide 
you, or what methods will you employ, in deciding cases of first impression? 

Response: The sources I would turn to for persuasive authority and the guiding principles 
and methodology I would employ would be to first consult the text involved and apply its 
plain meaning, if the text is unambiguous. If the text is ambiguous, 1 would look to any 
precedent of the United States Supreme Court, the Fifth Circuit Court of Appeals, and 
then the other United States circuit courts in the interpretation of similar text. 

5. What would you do if you believed the Supreme Court or the Court of Appeals had 
seriously erred in rendering a decision? Would you apply that decision or 

would you use your own judgment of the merits, or your best judgment of the 
merits? 
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Response: 1 would apply the decision of the higher court, regardless of my opinion about 
their decision or my judgment of the merits. 

6. Under what circumstances do you believe it appropriate for a federal court to 
declare a statute enacted by Congress unconstitutional? 

Response: A federal court may appropriately declare a statute enacted by Congress 
unconstitutional only when it is contrary to the text of the United States Constitution or 
any United States Supreme Court precedential interpretation. 

7. As you know, the federal courts are facing enormous pressures as their caseload 
mounts. If confirmed, how do you intend to manage your caseload? 

Response: If confirmed, I would seek to manage my caseload by setting and enforcing 
firm deadlines for pretrial discovery, motions, and trial while encouraging mediation. 1 
would utilize magistrate Judges when available to hear referred pretrial matters. I would 
endeavor to decide all matters before the court as quickly as would be consistent with the 
ends of justice. Finally, I would make full use of all the business hours of the courthouse 
to conduct the court’s business. 

8. Do you believe that judges have a role in controlling the pace and conduct of 
litigation and, if confirmed, what specific steps would you take to control your 
docket? 

Response: Yes, 1 do believe that judges have a role in controlling the pace and conduct of 
litigation. I would employ scheduling orders in all cases and require adherence to the 
schedule except in exceptional circumstances for good cause. 

9. Please describe with particularity the process by which these questions were 
answered. 

Response: I received the questions on Wednesday, November 9, 2011, 1 prepared my 
responses overnight and the following day I reviewed my responses with representatives 
of the Department of Justice. 1 then finalized my responses and authorized their 
transmittal to the Committee. 

10. Do these answers reflect your true and personal views? 


Response: Yes 
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Responses of David Campos Guaderrama 
Nominee to be United States District Judge for the Western District of Texas 
to the Written Questions of Senator Amy Klobuchar 

1. If you had to describe it, how would you characterize your judicial philosophy? 

How do you see the role of the judge in our constitutional system? 

Response: My judicial philosophy is that a judge should determine the law applicable to 
the case, provide the parties an opportunity to fairly develop the facts, apply the law to 
the facts in an opinion narrowly tailored to address only the issues raised, and render a 
decision as promptly as the ends of justice permit. I sec the role of a judge in our 
constitutional system as using the Article 111 powers to apply the provisions of the 
Constitution and the laws of the United States in order to guarantee a nation ruled by law. 
In this role, a judge helps provide the checks and balances envisioned by the framers of 
the Constitution. 

2. What assurances can you give that litigants coming into your courtroom will be 
treated fairly regardless of their political beliefs or whether they are rich or poor, 
defendant or plaintiff? 

Response: 1 would give all parties my word to adhere to the oath of judicial office and 
then offer as evidence my record of fair treatment over the preceding 1 6 years of judicial 
service. 

3. In your opinion, how strongly should judges bind themselves to the doctrine of stare 
decisis? How docs the commitment to stare decisis vary depending on the court? 

Response: In my opinion all judges are obligated to adhere to the very important principle 
of stare decisis. 
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Responses of Jacqueline H. Nguyen 
Nominee to be United States Circuit Judge for the Ninth Circuit 
to the Written Questions of Senator Chuck Grassley 

1. You have frequently mentioned there are only about five Asian-Pacific American 
judges in California, and that you and one other judge are the only two of those who 
are female. In one speech, you commented that the lack of minority judges “contributes 
to profoundly different perceptions of justice” and “mistrust of the court system in 
minority communities.” 

a. Would you elaborate on these comments? What did you mean by different 
perceptions of justice? 

Response: Some members of the public, particularly in minority communities, have 
the perception that justice is not fairly or evenly administered. My comments were 
meant to convey my belief that a judiciary that better reflects the diverse make-up of 
our society will enhance the public’s trust and faith in our system of justice. 

b. Do you believe a lack of diversity on a given court system contributes to a 
mistrust of it by minority members of the community? 

Response: I believe that the mistrust of our court system by some minority members 
of the community stems from many causes, 1 did not attempt or intend to discuss 
these complex root causes in the speeches that 1 have delivered. My point was simply 
that, regardless of the root causes of the mistrust, a judiciary that better reflects 
society will serve to enhance the public’s trust and faith in our system of justice. 

2. You have also stated that you should not be understood to be saying that a minority 
defendant should appear only before a minority judge. However, despite your belief 
that minority defendants should not come before minority judges for fear of getting 
special treatment, there was an instance in your Senate Questionnaire where you 
answered as having taken a specific Vietnamese defendant’s race and “circumstances” 
into account. Here, you seem to be saying one thing and then doing another. 

a. Can you please clarify your position? 

Response: At no time in my judicial career have 1 ever given any litigant special 
treatment due to his or her race, nor do 1 believe it is appropriate to do so. In criminal 
cases, determining the appropriate sentence involves consideration of the 
circumstances, including the nature and circumstances of the o ffense, the history and 
characteristics of the defendant, and myriad other considerations. I consider the 
appropriate factors in each case. 

I believe this question refers to a case that 1 discussed in a keynote speech I delivered 
to the Vietnamese American Bar Association of DC on March 18, 2010. This case 
involved a Vietnamese defendant charged with theft offenses. She fled Vietnam by 
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boat and, after being adrift at sea for days, was raped and brutalized by pirates. The 
mere fact that the defendant happened to be of Vietnamese descent played no part in 
my decision as to the appropriate sentence. 1 did, however, take into account the 
nature and circumstances of her offenses, and her history and characteristics. Both 
the prosecution and the defense agreed on a negotiated plea agreement that took into 
account these factors. 1 agreed that the negotiated sentence was appropriate, and 
sentenced the defendant accordingly after she pleaded guilty. 

b. What was the consequence of taking the defendant’s race and circumstances into 
account? Did it result in a legal outcome different than there would have been 
for a non-Vietnamese defendant? 

Response: 1 did not take the defendant’s race into account. The outcome of the 
disposition would not be different for a non-Victnamese defendant under the same 
circumstances. 

3. In the case People v. Cardona and Lario, you granted the defendant’s motion to 
suppress because the evidence obtained was not preceded by a warrant. You found that 
public employees had a reasonable expectation of privacy in their offices that was 
violated by placement of video cameras. While this case was affirmed on appeal, the 
question of whether public employees have a reasonable expectation of privacy in their 
offices remains somewhat unsettled under the precedents of the Supreme Court. In the 
Court’s plurality opinion, Justice O’Connor concluded that the question of whether a 
public employee has a reasonable expectation of privacy in his or her office should be 
determined on a case-by-case basis. Should a case of this nature come before you on the 
Ninth Circuit, what standard would you apply to determine its outcome? 

Response: If confinned, 1 would carefully review the precedent in the Court of Appeals for 
the Ninth Circuit and the United States Supreme Court, and the facts of the case before me. 

If there is no precedent on point, I would look to the most closely analogous cases within the 
circuit and the Supreme Court, and would also review cases from other circuits for guidance. 

4. What is the most important attribute of a judge, and do you possess it? 

Response: The most important attribute of a judge is the commitment to adhere to the law 
and impartially apply it in each case. 1 believe that my judicial record shows that I possess 
this attribute. 

5. Please explain your view of the appropriate temperament of a judge. What elements of 
judicial temperament do you consider the most important, and do you meet that 
standard? 

Response: Above all, a judge should be fair and impartial, A judge should also be patient, 
diligent, and respectful to all who appear before the court. 1 believe that my judicial record 
shows that I meet this standard. 
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6. in general. Supreme Court precedents are binding on all lower federal courts and 
Circuit Court precedents are binding on the district courts within the particular circuit. 
Arc you committed to following the precedents of higher courts faithfully and giving 
them full force and effect, even if you personally disagree with such precedents? 

Response: Yes. 

7. At times, judges are faced with cases of first impression. If there were no controlling 
precedent that dispositively concluded an issue with which you were presented, to what 
sources would you turn for persuasive authority? What principles will guide you, or 
what methods will you employ, in deciding cases of first impression? 

Re.sponse: If the ca.se involves statutory interpretation, 1 would start with the plain reading of 
the statute. If the statute is unambiguous, 1 would apply the statute as written. If the statute 
is ambiguous, I would look to legislative history to determine legislative intent. 1 would 
consider the most closely analogous precedent in the circuit and the Supreme Court for 
guidance. If the case involves constitutional interpretation, 1 would start with the text of the 
constitutional provision and consider the most closely analogous precedent in the circuit and 
the Supreme Court. 

8. What would you do if you believed the Supreme Court or the Court of Appeals had 
seriously erred in rendering a decision? Would you apply that decision or would you 
use your own best judgment of the merits? 

Response: If confirmed, I would apply precedent even if I personally believe that it was 
wrongly decided. 

9. Under what circumstances do you believe it appropriate for a federal court to declare a 
statute enacted by Congress unconstitutional? 

Re.sponse: Statutes are presumed to be constitutional. A federal court can declare a statute 
unconstitutional if it violates a clear constitutional provision or Congress clearly exceeded its 
authority as set forth in the Constitution in enacting the statute. 

10. Under what circumstances, if any, do you believe an appellate court should overturn 
precedent within the circuit? What factors would you consider in reaching this 
decision? 

Response: An appellate court should overturn precedent within the circuit only through the 
en banc process. En banc review should be rare and, as set forth in Fed, R. App. P. 35, it is 
justified only if the matter “involves a question of exceptional importance” or review “is 
necessary to secure or maintain uniformity of the court’s decisions[.]” 

11. Please describe with particularity the process by which these questions were answered. 
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Response: I reviewed the questions and drafted my answers in the late afternoon on 
November 9, 20 1 1 . 1 reviewed my answers with an attorney from the Department of Justice 
and asked that my answers be submitted to the Committee. 

12. Do these answers reflect your true and personal views? 

Response: Yes. 
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Responses of Jacqueline H. Nguyen 
Nominee to be United States Circuit Judge for the Ninth Circuit 
to the Written Questions of Senator Amy Klobuchar 

1. If you had to describe it, how would you characterize your judicial philosophy? 

How do you see the role of the judge in our constitutional system? 

Response: I believe that a judge’s role is to be fair and impartial, strictly apply the law to 
the facts of each case, and be dignified and respectful of every party or witness who 
appears before the court. That is my judicial philosophy and I have strived to conduct 
myself according to this standard during my entire judicial career. 

2. What assurances can you give that litigants coming into your courtroom will be 
treated fairly regardless of their political beliefs or whether they are rich or poor, 
defendant or plaintiff? 

Response: I believe strongly in the integrity of the justice system, and I can assure 
litigants coming into my courtroom that they will be treated fairly regardless of their 
beliefs or circumstances because that is how I have conducted myself during my nine 
years on the bench. 1 will continue to do so, if confinned. 

3. In your opinion, how strongly should judges bind themselves to the doctrine of stare 
decisis? How does the commitment to stare decisis vary depending on the court? 

Response: Stare decisis is an important core principle in our system of justice. If 
confirmed, 1 intend to apply controlling precedent unless it is overturned by the United 
States Supreme Court or, in the instance of precedent within the circuit, by the court en 
banc. I do not believe that the commitment to stare decisis should vary depending on the 
court. 
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SUBMISSIONS FOR THE RECORD 




Defending liberly 
Pursuing justice 


WA 
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Please respond to: 

Allan J. Joseph, Esq. 

Rogers Joseph O’DonncH 
3t I California St., lO"’ Floor 
San Francisco, CA 94104 
Tel: (415)365-5333 
Fax: (415)956-6457 

Email: aiosei)h@rio.com 


AMERICAN BAR ASSOCIATION 


Standing Commitlee on 
Ihe Federal judiciary 

Attn: Denise A Cardman 
740 Fiiieenth Stfcei. NW 
Washington, DC 20005-!022 
Facsimile' (202i 662-1 7b> 


September 8, 201 1 


m EMAIL AND FIRST CLASS MAIL 



The Honorable Patrick J. Leahy, Chairman 

Committee on the Judiciary 

United Slates Senate 

224 Dirksen Senate Office Building 

Washington, DC 20510 

Re: Nomination of Gregg J. Costa 

To the United States District Court for the Southern District of Texas 

Dear Chairman Leahy; 
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The ABA Standing Committee on the Federal Judiciary has completed its 
evaluation of the professional qualifications of Gregg J. Costa who has been nominated to 
the United States District Court for the Southern District of Texas. As a result of our 
investigation, the Committee is of the unanimous opinion that Mr. Costa is ’’Well 
Qualified.” 

A copy of this letter has been provided to Gregg J. Costa. 


Sincerely, 



Chair 



Gregg J. Costa, Esq. 

The Honorable Kathy Ruemmler 
Michael Zubrensky, Esq.fvia email) 

ABA Standing Committee on the Federal Judiciary (via email) 
Denise A. Cardman, Esq. (via email) 
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Please respond to; 

Aiian J. Joseph, Esq. 

Rogers Joseph O’DotinefI 
311 California St., lO"' Floor 
San Francisco, CA 94104 
Tel: <415)365-5333 
Fax: (415) 956-6457 
Email: aioseDh@rio.com 




DeftMiding Liberty 
Pursuing Justice 


AMERICAN BAR ASSOCIATION 


Standing Commitlee o 
the Federal Judiciary 

Aitn DpniseA Cardnian 
740 riiieemh Sireei >4W 


VAashingion, DC 20Dn5-!01’J 
facsimile 1>0>1 66J I '■'>2 


VIA EMAIL AND FIRST CLASS MAIL 


September 15, 201 1 

The Honorable Patrick J. Leahy, Chairman 

Committee on the judiciary 

United States Senate 

224 Dirksen Senate Office Building 

Washington. DC 20510 

Re: Nomination of David Guaderrama 

To the United States District Court for the Western District of Texas 

Dear Chairman Leahy: 

The ABA Standing Committee on the Federal Judiciary has completed its 
evaluation of the professional qualifications of David Guaderrama who has been 
nominated to the United Slates District Court for the Western District of Texas. As a 
result of our investigation, a Substantia! Majority of the Committee is of the opinion that 
Magistrate Judge Guaderrama is “Well Qualified.” A Minority of the Committee is of 
the opinion that Magistrate Judge Guaderrama is “Qualified” for this position. 

A copy of this letter has been provided to David Guaderrama. 


Sincerely, 



Chair 


cc: The Honorable David Guaderrama 

The Honorable Kathy Ruemmler 
Michael Zubrensky, Esq. (via email) 

ABA Standing Committee on the Federal Judiciary (via email) 
Denise A. Cardman, Esq. (via email) 
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Phase respond to: 

Allan J. Joseph, Esq. 

Rogers Joseph O’Donnell 
311 California St., 10**' Floor 
San Francisco, CA 94104 
Tel: (415)365-5333 
Fax; (415) 956-6457 
Email: aioseph@rio,com 
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AMERICAN BAR ASSOCIATION Standing Commitlee on 
the Federal judiciary 
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VIA EMAIL AND FIRST CLASS MAIL 

September 23, 201 1 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Re: Nomination of Jacqueiine Nguyen 

To the United States Circuit Court for the Ninth Circuit 

Dear Chairman Leahy; 

The ABA Standing Committee on the Federal Judiciary has completed its 
evaluation of the professional qualifications of Jacqueline Nguyen who has been 
nominated for a position on the United States Circuit Court for the Ninth Circuit. As a 
result of our investigation, the Committee is of the unanimous opinion that Judge Nguyen 
is Qualified for the posilion. 


c.n ' -..in •! 



iiMsns. 



A copy of this letter has been provided to Jacqueline Nguyen. 
Sincerely, 



Chair 


Jacqueline Nguyen 

The Honorable Kathy Rucmmler 

Michael Zubrensky. Esq. (via email) 

ABA Standing Committee on the Federal Judiciary (via email) 
Denise A. Cardman, Esq. (via email) 
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Statement of Senator Chuck Grassley 
Before the Committee on the Judiciary 
On the Nominations of: 


Jacqueline H. Nguyen, to be United States Circuit Judge for the Ninth Circuit 

Gregg Jeffrey Costa, to be United States District judge for the Southern District of 
Texas 

David Campos Guaderrama, to be United States District Judge for the Western 
District of Texas 


November 2, 2011 


Mr. Chairman: 

I welcome the nominees appearing before us today as well 
as their families and friends. A nominee's hearing is an 
important event for the nominee themselves, their families, 
and for this institution and for the public. 

The Committee has taken this responsibility seriously. 
Today’s hearing is the seventeenth nominations hearing held 
during this Congress. After today, we will have reviewed the 
qualifications of 69 judicial nominees during this year. That 
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means, after today, nearly 93% of President Obama’s judicial 
nominees have had a hearing. In total, this year we have 
made real progress on 86 of the 99 nominations submitted 
during the 112* Congress. We have confirmed 53 judicial 
nominees this year, making this Session of Congress one of 
the most productive over the last 30 years. In total, more 
than 70% of President Obama's judicial nominees have been 
confirmed. That is real progress. 

Mr. Chairman, today we have two nominees to be District 
Judges in Texas. Mr. Gregg Costa, for the Southern District, is 
presently an Assistant United States Attorney in Houston, 
judge David Guaderrama is presently serving as a United 
States Magistrate Judge for the Western District of Texas, in 
El Paso. 

Judge Jacqueline Nguyen, nominated to be United States 
Circuit Judge for the Ninth Circuit, was confirmed by the 
Senate less than two years ago as United States District 
Judge for the Central District of California. She was 
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nominated for elevation just 41 days ago. Although she has 
trial court experience, I am less familiar with her appellate 
experience. I hope to hear about that at today’s hearing. 
Furthermore, she has at least two cases that give me 
concern, and I will be asking about those. I also hope to hear 
from each of the nominees regarding their judicial 
philosophy. 

I will not repeat the full biographies of the nominees, but will 
insert my full statement into the record. Again, I welcome 
the nominees and look forward to their testimony. 

Jacqueline H. Nguyen is nominated to be United States 
Circuit Judge for the Ninth Circuit. Judge Nguyen received 
her A.B. from Occidental College in 1987 and her J.D. from 
the University of California, Los Angeles (UCLA) School of 
Law in 1991. She began her legal career as an associate in 
the Litigation Department at the Los Angeles law firm of 
Musick, Peeler & Garrett. 
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From 1995 until 2002, Judge Nguyen was an Assistant U.S. 
Attorney in the U.S. Attorney's Office for the Central District 
of California. She was assigned to various criminal divisions, 
including the Organized Crime Strike Force and the Public 
Corruption and Government Fraud Section. She was also 
selected to become Department of Defense Fraud 
Coordinator, where she oversaw all Department of Defense 
fraud prosecutions in the Central District of California. In 
2000, Judge Nguyen became Deputy Chief of the General 
Crimes Section. In that position, she handled the training 
and supervision of all new Assistant U.S. Attorneys and 
various types of criminal cases involving violent crimes, drug 
trafficking, firearms violations, and fraud. 

In 2002, Governor Gray Davis appointed Judge Nguyen to the 
Superior Court for the County of Los Angeles. The California 
State Superior Court is a trial court with general jurisdiction 
over all civil and criminal matters brought within the county 
where it sits. In 2009, she was appointed by President 
Obama as a United States District Judge for the Central 
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District of California. The Senate approved her nomination 
on December 1, 2009 by a vote of 97 -0. 

Gregg Jeffrey Costa is nominated to be United States District 
Judge for the Southern District of Texas. He is a 1994 
graduate of Dartmouth College and received his law degree 
from the University of Texas School of Law in 1999. 
Following graduation from law school, Mr. Costa clerked for 
the Honorable A. Raymond Randolph on the D. C. Court of 
Appeals from August 1999 to July of 2000 and then for Chief 
Justice Rehnquist from July 2001 to July 2002. Between his 
two clerkships, he worked as a Bristol Fellow in the United 
States Department of Justice, Office of the Solicitor General. 

In 2002, Mr. Costa joined the law firm Weil Gotshal & 

Manges as an associate. In 2005, he joined the United States 
Attorney’s Office for the Southern District of Texas (Houston 
Office) as an Assistant United States Attorney. Mr. Costa has 
worked in the criminal division of the office in the Major 
Offenders and Major Fraud sections, investigating and 
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prosecuting matters in the areas of: mortgage fraud, 
investment fraud, securities fraud, public corruption, 
internet fraud, human trafficking, child pornography, and 
narcotics and firearms violations. As an AUSA, Mr. Costa also 
has handled numerous appellate matters before the United 
States Court of Appeals for the Fifth Circuit. 

In addition to prosecuting cases for the office, Mr. Costa 
serves as the Deputy International Affairs Coordinator for 
the United States Attorney's Office. In this capacity, he helps 
coordinate incoming and outgoing requests on behalf of the 
governments of Malaysia, Turkey, Columbia, Greece, France 
and the United Kingdom. Mr. Costa also helps and provides 
guidance to other AUSAs on extradition matters. And in 
2005, after Hurricane's Katrina and Rita, Mr. Costa served as 
the Hurricane Fraud Coordinator for his office that 
investigated fraud cases relating to the Hurricanes. Mr. 
Costa's office prosecuted more than 100 individuals for 
crimes such as government-benefit fraud, identify theft 
offenses, charitable fraud and investment fraud. 
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David Campos Guaderrama is nominated to be United States 
District Judge for the Western District of Texas. After 
graduation from New Mexico State University in 1975, and 
Notre Dame Law School in 1979, Judge Guaderrama worked 
as a solo practitioner from December 1979 to August 1980. 
He then formed a partnership practice with his then wife. In 
1987, he was appointed to serve as El Paso County’s first 
public defender and was charged with starting up and 
developing an office that would be capable of handling at 
least 50% of all indigent felony cases. He served in that 
capacity until his election to the State bench in 1994. 

In November 1994, Judge Guaderrama was elected Judge of 
the 243'''^ Judicial District Court of Texas. He was elected for 
a four-year term and subsequently re-elected on four 
occasions. During his term as a Texas District Court Judge, 
he was instrumental in establishing the 243"^^ Drug Court 
Program and Access to Recovery Program. Both programs 
are aimed at helping rehabilitate defendants guilty of minor 
drug offenses through counseling and supervision, rather 
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than incarceration. Also while on the 243'^^ Judicial District 
he served as chairman of a subcommittee that oversaw 
reform of the jury selection process that implemented 
mailing jury qualification questionnaires to potential jurors. 
He also piloted a program to use video conference 
technology to conduct arraignments. 

In 2008, Judge Guaderrama was an unsuccessful candidate 
for Justice, Eight Court of Appeals of Texas. In 2010, he was 
appointed by the United States District Court of the Western 
District of Texas to serve an eight-year term as a United 
States Magistrate Judge. 
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The Honorable Charles Grasslcy, Ranking Member 

Committee on the Judiciary 

United States Senate 

152 Senate Dirksen Office Building 

Washington, DC 20510 

(202) 224-95 16 (fax) 

Dear Senators Leahy and Giassley: 

On behalf of the Japanese American Bar Association (JABA). T write to express 
our strongest support for United States District Judge .lacqueline H. Nguyen, who 
recently has been nominated for elevation to the United States Circuit Court of 
Appeals for the Ninth Circuit. Judge Nguyen's diverse professional and life 
experiences, her long track record of community involvement and service, and 
her overall reputation for excellence clearly demonstrate that Judge Nguyen 
possesses the qualities necessary to serve as a United States Circuit Court Judge 
with great distinction. 

Judge Nguyen's life story embodies the American Dream. She was bom in 
Vietnam and immigrated to the United States as a young child by way of airlift in 
1975. For a few months, she and her femily lived in a refugee camp at Marine 
Corps Base Camp Pendleton in San Diego County, California and then settled in 
the Los Angeles area. Her parents worked day and night, often holding down 
multiple jobs, to provide a better life in the United States. Eventually, Judge 
Nguyen's parents came to own and operate several donut shops, where, as a 
youth and through college. Judge Nguyen frequently worked to support the 
family's business. 

Judge Nguyen eventually earned a full, four-year scholarship to Occidental 
College, from which she received a Bachelor of Arts degree in English. She later 
graduated from UCLA's School of Law. Upon graduation from taw school. 

Judge Nguyen worked for several years as a commercial litigator at Musick, 
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Peeler & Garrett LLP, a wen-Jenown, Los Angeies-based law firm, where she 
represented clients in a wide array of matters ranging from standard business 
disputes to intellectual property and construction defect cases. She then joined 
the United States Attorney's Office for the Central District of California as an 
Assistant United States Attorney, where she prosecuted a wide array of crimes 
ranging from public corruption to commercial smuggling. On multiple 
occasions, she represented the Government in appeals before the Ninth Circuit. 
Eventually, Judge Nguyen rose to Deputy Chief of the General Crimes Section of 
her office, where she toined and mentored younger prosecutors. During her time 
as a federal prosecutor. Judge Nguyen received multiple awwds recognizing her 
for her outstanding performance as an Assistant United States Attorney. In 2002, 
Judge Nguyen was appointed to the Superior Court of Los Angeles County. In 
2009, she was nominated and confirmed as a United States District Judge in the 
Central District of California. During her tenure as a judge, she has earned a 
well-deserved reputation for intelligence, fairness, pragmatusm, hard work, and 
excellent temperament. 

All along the way. Judge Nguyen always has made it a priority to give back to 
the Community, From 1 995 to } 997, Jiadge Nguyen served as a Board member of 
JABA, During her tenure on JABA's Board, Judge Nguyen was active in JABA's 
Community Concerns Committee, a committee dedicated to addressing issues 
facing the Japanese American and Asian American communities. JABA 
members fondly remember Judge Nguyen's impressive work ethic and warm 
congeniality. Notwithstanding her appointment to the bench. Judge Npyen has 
continued to give to JABA. In early 2010, Judge Nguyen returned to JABA as a 
then-newly-confirmcd United States District Judge (and the fust Vietnamese 
American federal judge in history) to officially administer the oath of office to 
JABA's incoming Board at JABA’s annual installation gala dinner. That moment 
was, arid will forever be, a great source of pride for JABA and its members. 

Besides JABA, Judge Nguyen is a founding member of the Asian Pacific 
American Bar Association of Los Angeles (APABA) and has served as APABA's 
President. She currently serves on APABA's Advisory Board. She also has 
served on the Board of the Women Lawyers Association of Los Angeles and has 
been a member of the Vietnamese American Bat Association of Orange County, 
the Southern California Chinese Lavvyers Association, and the Korean American 
Bar Association of Southern Califomia. Needless to say, Judge Nguyen enjoys 
the broad support of a very wide swath of the community at large. 
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Judge Nguyen deeply impresses, inspires, and touches ai! whom she encounters. No 
doubt, .Fudge Nguyen's vast life experiences, which she concedes has made her the person 
she is today, has helped to contribute to her impressive character. As an organization 
with direct persona! experience with Judge Nguyen, JABA can safely attest that out 
nation would be most fortunate indeed to have Judge Nguyen serving on the Circuit 
Court of Appeals. Accordingly, JABA proudly and wholeheartedly endorses Judge 
Nguyen and urges the United States Senate to speedily confirm her as a Judge on the 
United States Circuit Court of Appeals for the Ninth Circuit. 


Sincerely, 

J 

Alison S. Matsumoto 
President 
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Direct f^ber; (213)243-2435 
elQi@jonesday com 

October 3, 20i 1 i. 


’ITie Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 


The Honorable Jeff Sessions 

Ranking Member 

Committee on the Judiciary 

United States Senate 

152 Dirksen Senate Office Building 

Washington, DC 20510 

Re: Jacqueline Hong-Ngoc Nguyen^ Nominee to the 

United States Court of Appeals for the Ninth Circuit 

Dear Chairman Leahy and Ranking Member Sessions: 

I write in support of the confirmation of District Judge Jacqueline Nguyen to the Ninth 
Circuit. Judge Nguyen is an outstanding jurist who has served with distinction on the Central 
District of California and on the Ix>s Angeles Superior Court. She is highly regarded by the 
bench and bar in Southern California. She had a distinguished career as a lawyer in private civil 
practice in Los Angeles from 1991-1995 before joining the United States Attorney Office. 

During her seven years of service at the United States Attorney's Office, she served in the Public 
Corruption and Government Fraud sections eventually becoming Deputy Chief of the General 
Crimes Section and responsible for training new prosecutors who joined the office. 

in August 2002, she was appointed the Superior Court, becoming the first Vietnamese 
American woman to serve on that court. She received an assignment as a trial judge in the 
Alhambra branch of the court. She was nominated to be a District Judge by President Obama 
and confirmed by the full senate in December 2009 by a vote of 97-0. 

Judge Nguyen’s commitment to public service and to the community is steadfast. I had 
the pleasure of reviewing her candidacy as a member of Senator Feinstein's Advisory Committee 
for the Central District. I also served as the chair of the Central District of California Bi-Partisan 
Judicial Screening Committee under President George W, Bush and for similar committees for 
several California Governors. Based on her qualifications, I am confident that Judge Nguyen, if 
confirmed, will serve with distinction. She has lived the American dream as an immigrant to our 
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The Honorable Patrick J. Leahy 
The Honorable Jeff Sessions 
October 3, 201 1 
Page 2 


country because she has worked hard to gain the educational and professional success that she 
has experienced. She is an exemplary judge who is deserving of your vote for confirmation. I 
know you will be proud to be one of her supporters. I would be pleased to provide you with any 
further information that you deemed necessary. Thank you for consideration of my letter of 
support. 
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NATIONAL ASIAN PACIFIC AMERICAN BAR ASSOCIATION 

November 1, 201 i 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

The Honorable Charles Grassley 

Ranking Member 

Committee on the Judiciary 

United States Senate 

152 Dirksen Senate Office Building 

Washington, DC 20510 

Re: Letter of Support for The Honorable Jacqueline H. Nguyen, 

Nominee for the United States Court of Appeals for the Ninth Circuit 


Dear Chairman Leahy and Ranking Member Grassley: 

On behalf of the National Asian Pacifie American Bar Association (“NAPABA”), 
we strongly endorse and urge the prompt confirmation of Judge Jacqueline H. Nguyen for 
the United States Court of Appeals for the Ninth Circuit. Judge Nguyen has the 
experience, intellectual capacity, integrity, and judicial temperament to be an excellent 
United States Circuit Court Judge. The Senate Judiciary Committee reviewed Judge 
Nguyen’s qualifications two years ago, and unanimously agreed that Judge Nguyen was 
qualified to be a federal district court judge. The United States Senate then confirmed her 
unanimously by a vote of 97 to 0. This Committee and the Senate should follow a similar 
course and confirm Judge Nguyen to the Ninth Circuit. 

NAPABA is a national bar a.ssociation representing the interests of Asian Pacific 
American attorneys, judges, law professors, and law students. Now in its 23rd year, 
NAPABA represents the interests of over 60 affiliate organizations and over 40,000 
Asian Pacific American attorneys. NAPABA is deeply committed to supporting the 
appointment of qualified Asian Pacific Americans to the federal bench, especially where 
Asian Pacific Americans arc significantly underrepresented. 


1612 K STREET, NW, SUITE 1400 - WASHINGTON, DC 20006 
PHONE; (202) 77S 35SS • FAX: (202) 7 /S 9333 - WWW-NAPABA.ORG 
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Notably, out of the approximately 175 active federal appellate court judges, there 
is only one who is Asian Pacific American - Judge Denny Chin of the United States 
Court of Appeals for the Second Circuit, who was confirmed in April 2010. The lack of 
an Asian Pacific American federal appellate Jurist on the Ninth Circuit is especially 
distressing. From 1971 to 2004, there had been at least one active Asian Pacific 
American Ninth Circuit judge, but none since 2004. The presence of an Asian Pacific 
American jurist on the Ninth Circuit is vital - Asian Pacific Americans constitute 
approximately 10% of the population under the jurisdiction of the Ninth Circuit, and 
constitute approximately 15% of the population in California. If the number of Asian 
Pacific American federal appellate court judges refiected the general population, then 
there would be 3 Asian Pacific American judges in the Ninth Circuit alone, and 9 federal 
appellate court judges overall. 

In addition, if confirmed. Judge Nguyen would be the first Asian Pacific 
American female federal appellate court judge in the history of the United States. She 
already holds the distinction of being the first Vietnamese American Article 111 judge in 
U.S history, and the first Asian Pacific American female Article III judge in California. 

Most importantly. Judge Nguyen would bo an excellent federal appellate court 
judge. In her two years as a federal district court judge, she has issued scores of 
substantive written opinions, presided over numerous trials, and has not had any ease 
reversed on appeal. The American Bar Association has rated her Unanimously Well 
Qualified for both the current nomination and her previous one. 

Prior to her service on the federal district court bench. Judge Nguyen served as a 
judge on the California Superior Court for Los Angeles County. As a testament to her 
scholarship and precision in her application of the law. Judge Nguyen was never reversed 
on appeal in the several thousand cases over which she presided during her seven year 
tenure on the state superior court. 

Judge Nguyen also has significant experience already before the Ninth Circuit. 
As an Assistant United States Attorney for the Central District of California, Judge 
Nguyen argued several appeals before the Ninth Circuit and drafted briefs in several 
other cases. She seiv'ed for a total of six years in the U.S. Attorney’s Office, including 
two years as a Deputy Chief Unsurprisingly, several of her former colleagues - 
including former U.S. Attorney (during the George W, Bush Administration) Thomas 
O’Brien and former U.S. District Court Judge Stephen Larson (also nominated by 
President George W. Bush) - have expressed their strong support for her nomination. 
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NAPABA’s support for Judge Nguyen is also based on her strong record of 
leadership in the Asian Pacific American and legal communities. Judge Nguyen was a 
co-founder and former president of the Asian Pacific American Bar Association of Los 
Angeles, and she also has served on the board of directors of the Women Lawyers’ 
Association of Los Angeles County and the Japanese American Bar Association of Los 
Angeles. She has served as a pro bono attorney for foster adoption projects and other 
community efforts. 

For all of these accomplishments. Judge Nguyen has received several awards and 
recognitions. In 2006, NAPABA awarded Judge Nguyen its Trailblazer Award, which is 
NAPABA’s highest award and bestowed upon lawyers whose professional achievements 
have paved the way for other Asian Pacific American lawyers. In addition. Judge 
Nguyen has been recognized by a wide variety of organizations nationwide. These 
awards include: Alumni Award, Occidental College (2007); Outstanding Contribution in 
the Field of Law Enforcement, Federal Law Enforcement Officers Association (2002); 
Special Recognition Award, Asian Pacific American Legal Center (2002); Best Lawyers 
Under 40, NAPABA (2002) (inaugural list); Superior Performance as an Assistant United 
States Attorney Director’s Award, U.S. Department of Justice (1996, 1997, 2000); 
commendations and awards from FBI Director Louis J. Freeh (2000), U.S. Customs 
Service (2000), U.S. Department of State (2000), and U.S. Attorney’s Office (1997, 
2000 ). 


Judge Nguyen’s personal story is one of grace, fortitude, hard-work, and 
determination and that exemplifies the quintessential American Dream. Judge Nguyen 
was bom in Dalat, South Vietnam, the daughter of a South Vietnamese Army major who 
worked closely with U.S. intelligence officers. She escaped the fall of South ’Vietnam 
with her family in a harrowing trip, starting with a terrifying toss over a fence, to a plane 
ride filled wall to wall with people, temporary separation from her father, through a 
chaotic Saigon, to the Philippines, to Guam, and eventually, to Camp Pendleton, 
California. Having been bom into a life of privilege, then to lose it all to the chaos of war, 
Judge Nguyen embraced her new life in America with the excellence, strength, and 
resilience that has defined Americans since the founding of our nation. She assisted her 
mother in cleaning dental offices growing up, eventually earned a four-year ftill tuition 
scholarship to Occidental College, and then graduated from UCLA School of Law, 
continuing all the while to help her mother in the family donut shop on the weekends. 
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Based on her qualifications, intellect, integrity, and commitment to justice, 
NAPABA strongly endorses the Honorable Jacqueline H. Nguyen to serve as a Circuit 
Judge for the United States Court of Appeals for the Ninth Circuit. From NAPABA’s 
perspective, there is no question that Judge Nguyen would make an immediate positive 
contribution to the Ninth Circuit and NAPABA urges that the Senate act quickly to 
confirm her. 


Sincerely, 

O 

Paul O. Hirose 
President 



Tina R. Matsuoka 
Executive Director 



John C. Yang 

Co-Chair, Judiciary Committee 


Wendy Wen Yun Chang 
Co-Chair, Judiciary Committee 
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October 13, 2011 

VIA FACSIMILE 

The Honorable Patrick Leahy, Chairman 

Committee on the Judiciary 

United States Senate 

224 Senate Dirksen Office Building 

Washington, D.C. 20510 

Fax; (202) 224-9102 

The Honorable Charles Grassiey, Ranking Member 

Committee on the Judidary 

United States Senate 

162 Senate Dirksen Office Building 

Washington, D C. 20510 

Fax: (202) 224-9616 

Re: The Nomination of Judge Jacqueline Nguyen to the United States Court of Appeals for 

the Ninth Circuit 

Dear Chairman Leahy and Ranking Member Sessions: 

I have been asked by the National Asian Pacific Bar Association to express my view pf the 
nomination of Judge Jacqueline Nguyen, now of the Central District of California, to the Court of 
Appeals for the Ninth Circuit. While serving as the former United States Attorney for the Central 
District of California under President George W. Bush. I strongly endorsed Judge Nguyen for 
her current position as District Judge, and it is my privilege and honor to do so again for her 
confirmation to the Ninth Circuit. 

I met Judge Nguyen when she and I were both Assistant United States Attorneys in the Criminal 
Division in the United States Attorney's Office in Los Angeles. She was assigned to the 
Organized Crimes Strike Force and the Public Corruption and Government Fraud Section 
before rising to the position of Deputy Chief of the General Crimes Section, She supervised me 
when I joined the office as a prosecutor in 2000, and I had a first-hand opportunity to observe 
the depth of her legal reasoning, her thoughtful and calm demeanor during stressful situations, 
and her excellent leadership skills. Based on that experience, I believe her to be a highly 
qualified nominee who is intelligent, skilled, and exercises sound judgment. She has handled 
complex and controversial cases with technical finesse and grace. Additionally, Judge Nguyen 
has an outstanding reputation here in the Southern California, where she has been a leader and 
role model in the legal community. She will bring to the appellate bench a wealth of expertise, 
intellect, and integrity. 


Paul Hastings LLP I 515 Scutn Ftoww Street I Twenty-Pfth Roor I Los Ang«es. CA 9007^1 
t +i.2l3.6as.&500 1 www,pK^as8ngs.com 
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I have every confidence that Judge Nguyen will be an excellent appellate judge, and she has 
my complete and personal recommendation for immediate confirmation. If there is any further 
infonnation I can provide, please do not hesitate to contact me. 


Sincerely, 



Thomas P. O’Brien 
of PAUL HASTINGS LLP 


LEGAL US W# 69376577.1 


10/14/2011 


4; 12PM 



355 


GIBSON DUNN 


Gibson, Dunn & Crutcher LLP 
333 South Grand Avenue 
Los Angeles. CA 9007 1 3)9/ 
Tel?13.??9 7000 
WWW gibsondunn.com 

•Nj Debra Wong Yang 

Direct +1 213-229 7472 

r- Fax' -*-1 213 229.6472 

• t DWongYan9@ga)Sondunn.com 


October 1 7, 2011 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

The Honorable Charles Grassley 

Ranking Member 

Committee on the Judiciary 

United States Senate 

152 Dirksen Senate Office Building 

Washington, DC 20510 

Re: The Honorable Jacqueline H. Nguyen, 

Nominee for the United States Court of Appeals for the Ninth Circuit 

Dear Chairman Leahy and Ranking Member Grassley, 

I write in support of the confirmation of Judge Jacqueline H. Nguyen for the United 
States Court of Appeals for the Ninth Circuit. I have known Judge Nguyen for over 1 0 years 
and our professional careers have crossed over the years. Based on my personal knowledge 
of her experience, dedication and demeanor, I can say that she would make an excellent 
federal appellate court judge. 

Judge Nguyen and I have worked for the same offices on several occasions, though 
not always at the same time. Judge Nguyen served as a Los Angeles Superior Court Judge 
from 2002 to 2007, whereas I served from 2000 to 2002 (and before that I served as a Los 
Angeles Municipal Court Judge). Judge Nguyen served as an Assistant U.S. Attorney for the 
Central District of Los Angeles from 1996 to 2002. I served in that office both prior to her 
arrival and after her appointment as a judge (at which time I re-joined the office as the 
United Stale Attorney in 2002). Her reputation among our colleagues is tremendous. She 
was known for her strong work ethic, unfailing integrity, and fair approach to matters. 

I also know Judge Nguyen from our common interest in the Asian Pacific American 
legal community. She has served on the boards of the Asian Pacific American Bar 


Brussels - Century City • Dallas • Denrer • Dubai • Hwig Koi^ • London * Los Angeles • Municb • New York 
Orange County • Pa!o Alto • Pans ■ San Francisro • SSo Paolo • Singapore • Washington, D C 



356 


GIBSON DUNN 


The Honorable Patrick J. Leahy 
The Honorable Charles Grassley 
October 17, 2011 
Page 2 


Association of Los Angeles and the Japanese American Bar Association of Los Angeles. I 
have served, meanwhile, on the board of the Southern California Chinese Lawyers 
Association and was a founding member and officer of the Asian American Bar Association 
of Chicago. Thus, I can also testify to her dedication to community service. 

In everything that she has done. Judge Nguyen has provided excellent leadership, 
sound intellect, and balanced and even temperament. She has dedicated most of her 
professional life to ensuring the fairness of the justice system. I have seen Judge Nguyen’s 
qualities personally and support her ciurent nomination without hesitation. 

For all of these reasons, I strongly support Judge Nguyen and urge the Senate to 
confirm her promptly. Thank you very much for your consideration of my views. 

Sincerely, 

Debra Wong Yai^ 


DWY/anl 
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NOMINATIONS OF KATHRYN KENEALLY, 
NOMINEE TO BE AN ASSISTANT ATTORNEY 
GENERAL; AND, BRIAN C. WIMES, NOMINEE 
TO BE UNITED STATES DISTRICT JUDGE 
FOR THE EASTERN AND WESTERN DIS- 
TRICTS OF MISSOURI 


WEDNESDAY, NOVEMBER 16, 2011 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC 

The Committee met, pursuant to notice, at 2:34 p.m.. Room 226, 
Dirksen Senate Office Building, Hon. Herb Kohl, presiding. 

Present: Senators Schumer and Grassley. 

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator Kohl. Good afternoon. Today we meet regarding two im- 
portant nominations before this committee. 

Ms. Kathryn Keneally, nominated to be the Assistant Attorney 
General in the Tax Division at the Department of Justice, and 
Brian Wimes, nominated to be District Court Judge for the Eastern 
and Western Districts of Missouri. 

We welcome these distinguished nominees and their families and 
friends who have come here in support. We also thank Senator 
McCaskill, and possibly Senators Schumer and Blunt, who will be 
here to introduce them. 

We can all agree on the importance of the tax division. 

Senator Schumer. It is more possible than you think, Mr. Chair- 
man. 

Senator Kohl. It sure is. Ever present. 

[Laughter.] 

Senator Kohl. We can all agree on the importance of the tax di- 
vision. It carries out a critical mission on behalf of all taxpayers 
to fairly and consistently enforce our tax laws. In doing so, the divi- 
sion collects hundreds of millions of dollars in restitution and 
fraudulent refunds every year. It also promotes voluntary compli- 
ance with the law and maintains the public’s confidence and the in- 
tegrity of our tax system. 

The division has been without a confirmed head for more than 
2 years now. And so we look forward, Ms. Keneally, to hearing 
from you about the values you will bring to the division and the 
priorities that you will set. 


( 357 ) 
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Judge Wimes, just as our top Department of Justice officials are 
charged with maintaining public confidence and the enforcement of 
our laws, judges have a solemn duty to uphold the public’s trust 
in our justice system. 

Day in and day out, our Federal district court judges are the 
faces of the justice system for all types of litigants, from businesses 
with commercial disputes to victims and defendants in criminal 
cases. 

Judge Wimes, this will be our only opportunity to hear from you 
and learn about what sort of judge you will be, should you be con- 
firmed for this lifetime appointment to the Federal bench. 

The Senate takes its duty seriously to advise and consent on ex- 
ecutive and judicial nominees and to ensure that each nominee pos- 
sesses the qualifications, the integrity, and the intellect to carry 
out his or her responsibilities. 

This hearing is an important step in that process. We thank you 
for being here. We look forward to your testimony. 

We turn now to my friend and colleague. Senator Grassley, for 
his remarks. 

Senator Grassley. You know what I am going to do? I am going 
to let our two colleagues go ahead of me, if that is OK with you, 
Mr. Chairman, Senator McCaskill, and you have a nominee you 
want to introduce. So why do not either one of you go ahead of me? 

Senator Kohl. Terrific. Senator McCaskill? And then Senator 
Schumer. 

PRESENTATION OF BRIAN WIMES, NOMINEE TO BE U.S. DIS- 
TRICT JUDGE FOR THE EASTERN AND WESTERN DISTRICTS 

OF MISSOURI BY HON. CLAIRE MCCASKILL, A U.S. SENATOR 

FROM THE STATE OF MISSOURI 

Senator McCaskill. Thank you, Mr. Chairman. And thank you. 
Senator Grassley. It is a pleasure to be with you today. 

I was reviewing the nominee’s resume and it brought back such 
pleasant memories for me, because what jumped out at me, looking 
at his resume, was the fact that in 1995 he received the Rookie of 
The Year Prosecutor Award in the Jackson County prosecutor’s of- 
fice, and I remember deciding that Brian Wimes should be the 
Rookie of the Year and why he got that award. And it was because 
he stood out immediately as a very young prosecutor as a leader; 
as someone who his follow prosecutors looked to even though he 
was a brand new attorney in the office; and, someone who I could 
rely on and be confident of his judgment. And, clearly, his char- 
acter was reflected in the work that he did. 

He went on from being an assistant line prosecutor in the office, 
having major felony responsibility, to being a Drug Abatement Re- 
sponse Team coordinator, which meant that I put him out in the 
community, where he worked with communities trying to identify 
and use creative strategies to shut down drug houses and make 
neighborhoods whole again that had been decimated by unfortu- 
nate, too frequent occurrences of drug houses in our community. 

He then went on to be a community prosecutor, where he worked 
with communities doing even more than shutting down drug 
houses, looking at all of the concerns a neighborhood had that re- 
lated to crime and public safety; a senior prosecuting attorney; and. 
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then, by judges of the circuit, he was selected to be a drug court 
commissioner. And that is important because he had appeared in 
front of all these judges as a prosecutor. 

And for the judges to select Brian Wimes to be a commissioner 
to run the drug court was a very high honor, because it meant that 
they saw in him his ability to be fair and have the right kind of 
demeanor and attitude on the bench. 

From drug court commissioner, he went on to be appointed a cir- 
cuit judge in Kansas City, where he has been a trial judge for a 
number of years, presiding over a trial docket and having some 300 
different cases that may be going at one time; obviously, presiding 
over dozens and dozens and dozens and dozens of jury trials. 

So this will be a Federal judge that knows what it is like to be 
in the courtroom and knows what it is like to be on the bench, let- 
ting the lawyers try their cases, being swift and efficient, but also 
very fair. 

He is here with his wife, Michelle, who is the brains of the oper- 
ation. She is also an attorney and has a very successful law prac- 
tice in Kansas City. And their three beautiful daughters — I cannot 
believe they are this grown up — Sydney, Gabby & Saige are all 
here with them today. 

This is a great family. This is a good man. He will wear a life- 
time appointment with the kind of humble attitude that we so des- 
perately need on the Federal bench. This is not someone who will 
ever get robeitis. This is not someone who will ever take his posi- 
tion for granted. This is someone who will treat a lifetime appoint- 
ment with the respect that it deserves. 

I am so thrilled that he is here today, and I hope the Committee 
gives him very quick and favorable consideration. 

Thank you Mr. Chairman. 

Senator Kohl. Thank you for that great introduction. 

Senator Schumer. 

Senator Schumer. Thank you. And I want to thank my friend 
and colleague from Missouri for her wonderful introduction. I al- 
ways learn something. I have never heard of the expression 
“Robeitus.” I guess that is a prosecutor’s term. I guess you take 
Robitussin to get rid of it. 

[Laughter.] 

Senator McCaskill. Change of judge. 

Senator Schumer. Change of judge, we cannot do that in Wash- 
ington at the Federal level. So that is why your comments are so 
important. But thank you, and I welcome your nominee here and 
his beautiful family, including those beautiful girls here, as well. 

And now it is my honor to introduce a great New Yorker, Kath- 
ryn Keneally. She is a lifelong New Yorker, unless you count her 
first 6 months of life when her father was stationed at the Wright 
Patterson Air Force Base near Dayton, Ohio. And her roots are 
deep. 

Her mother — her grandmother was a garment worker. So was 
mine. Her grandfather was a taxi driver. So was my father-in-law. 
So we are sort of a little similar that way. 

Ms. Keneally’s mother retired from teaching sixth grade in 
Hicksville, Long Island, which is a great school district, and now 
has become the minister of the Unity Church of Christianity in 
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Valley Stream, where we are trying to get the flood zones changed, 
I want to let you know, Ms. Keneally, so they do not have to pay 
in their houses. 

I do not know if it is in your part of Valley Stream where your 
church is, but the flood insurance was just tacked onto a whole lot 
of people there, and we are working to get it back. 

Her father, who has passed away, I am sure he is looking down 
from Heaven very proud of his daughter, was an engineer at Sper- 
ry Rand on Long Island. So you were really a vintage Long Is- 
lander to have a mother as a school teacher, a father an engineer 
at Sperry Rand, now your mother a minister, that is great. 

Anyway, Ms. Keneally stayed in New York for her higher edu- 
cation from two of the best institutions in New York and the coun- 
try. She graduated from Cornell University and was first in her 
class at Fordham Law School, and that is a very competitive law 
school. So that is extremely impressive. 

Although New York will miss her, though we hope you keep your 
legal residence in New York, Ms. Keneally is imminently qualified 
to head DOJ’s tax division, and I am proud to support her. She re- 
ceived her LLM in tax law from New York University School of 
Law, another outstanding New York institution; has spent over 25 
years representing clients in tax controversies. 

She is currently a partner in Fulbright & Jaworski’s New York 
office. She serves as vice chair of the ABA taxation section. She has 
represented clients in every area of tax law from making presen- 
tations to the IRS on tax treatment issues to try in criminal tax 
enforcement matters. 

Now, maybe more than ever as we face these difficult economic 
times, it is really important to have someone in this position who 
is fully dedicated to making sure that our tax laws are enforced 
firmly and evenly and who has the expertise to make it happen. 

I look forward to Ms. Keneally’s leadership in this important 
area, when she is confirmed, as I am sure she will be. 

Thank you, Mr. Chairman, Mr. Ranking Member, for the oppor- 
tunity to introduce her today. 

Senator Kohl. Thank you. Thank you very much for that great 
introduction. 

Senator Grassley? I am sorry. Senator Schumer, now we turn to 
Senator Grassley. 

STATEMENT OF HON. CHUCK GRASSLEY, A U.S. SENATOR 
FROM THE STATE OF IOWA 

Senator Grassley. Well, of course, like everybody else, I welcome 
the nominees before us today, and I particularly enjoyed a con- 
versation with Ms. Keneally yesterday in my office. She is nomi- 
nated to be an assistant attorney general. 

I am pleased that Chairman Leahy and I were able to reach an 
agreement on the timing and format for her hearing today. I ex- 
press my appreciation to Chairman Leahy for the way that we are 
proceeding on the nomination. 

If confirmed, Ms. Keneally will head the tax division. The mis- 
sion of that division is to enforce the Nation’s tax laws fully, fairly, 
consistently, through both criminal and civil litigation. It has a 
duty to ensure compliance with the tax laws, maintain public con- 
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fidence and the integrity of our system, and promote the sound de- 
velopment of law. 

The assistant attorney general for tax is an important and 
unique position. In order to be effective, this person must have a 
strong command of the tax laws and maintain a strong working re- 
lationship with the IRS. 

Given the severe debt and deficit situation facing our country, it 
is imperative that the IRS collect every dollar of tax that is owed 
to the government. 

I have always said that taxpayers should pay what they owe, not 
a penny more, not a penny less. The assistant attorney general for 
tax plays an important role in helping the IRS collect their taxes. 

It is disappointing that we have not been able to get a qualified 
candidate into this position for 3 years. The first nominee for this 
position, while very qualified for any number of other legal posi- 
tions, had no tax experience and was wholly unqualified for this 
tax position. 

After her nomination was withdrawn, it took over a year for the 
President to submit Ms. Keneally’s nomination. In contrast to the 
first nominee, Ms. Keneally has significant tax experience and will 
hopefully be a valuable addition to the Department of Justice. 

I was pleased to meet with her yesterday, as I just said. We had 
a good visit, and I will look forward to her testimony and my oppor- 
tunity to question her. 

In addition, we will be considering the nomination of Brian 
Wimes, nominated to be a U.S. District Judge for the Eastern and 
Western Districts of Missouri. 

I would note that we are making real progress with regard to the 
nominations of President Obama, to the Federal judiciary. Today 
marks the 18th nominations hearing held in this Committee this 
year, and we will have heard from 70 judicial nominees. 

All in all, nearly 89 percent of President Obama’s judicial nomi- 
nees have received a hearing. The Senate has confirmed 20 Article 
3 judicial nominees during the past month and a half, and we have 
now confirmed 58 judicial nominees in this Congress alone. 

With the confirmation of two judges yesterday, over 70 percent 
of the President’s nominees have been confirmed. 

I am going to have a full statement for the record, and I yield 
the floor. 

[The prepared statement of Senator Grassley appears as a sub- 
mission for the record.] 

Senator Kohl. Thank you very much. 

Ms. Keneally, will you step forward, please? Raise your right 
hand and take the oath. 

[Witness sworn.] 

Senator Kohl. So we will now accept your recognition and intro- 
duction of your family, as well as a statement, and then we will 
get on to the questions. 

STATEMENT OF KATHRYN KENEALLY, NOMINEE TO BE 
ASSISTANT ATTORNEY GENERAL 

Ms. Keneally. Thank you. Senator Kohl and Senator Grassley. 

I just want to state that I am appreciative of the comments, the 
very, very kind and generous comments that Senator Schumer 
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made. I’m deeply grateful, also, to my wonderful husband, Tom 
Marshall, who is here today, for his constant love and support. He 
is joined here today by my mother. Reverend Joanna Keneally, 
who’s constant guidance is central in my life. 

I’m also grateful for this moment to acknowledge my father, who 
we lost many years ago, but who I know would be proud today. 

I would also appreciate the opportunity to acknowledge my sis- 
ter, Theresa Palmisano, who is a charter school teacher in Florida, 
and my nephew, Billy, and my niece, Katie. I believe that they are 
watching with some of my students — my sister’s students at the 
Franklin Academy on the committee’s Webcast. 

And I would like to express my gratitude to my colleagues at 
Fulb right & Jaworski who I also believe are watching the commit- 
tee’s Webcast. 

I also want to express my profound gratitude to the President for 
his confidence and the confidence he’s shown in nominating me to 
the attorney general, for his strong support, and to the members 
of the Committee for holding this hearing and for considering my 
nomination. 

If I am confirmed, I will do my very best to be worthy of the 
privilege of serving as the assistant attorney general for the tax di- 
vision. And I look forward to the committee’s questions. 

Thank you. 

Senator Kohl. Thank you so much. 

[The biographical information follow.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FORNON-.IUDiaAL NOMINEES 

PUBLIC 


1 . Name : State full name (include any former names used ). 

Kathryn iMarie Keneally 

2. Position : State the position for which you have been nominated. 

•Assistant Attorney General, Department of Justice, Tax Division 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and stale where you currently reside. 

Office; Fulbright & Jaworski, I...L.P, 

666 Fifth Avenue 
New York. NY 10103 

4 Birthplace : Stale dale and place of birth, 

1958; Dayton. Ohio 

5. Education : List in reverse chronological order each college, law school, or any other 
institution of higher education attended and indicate for each the dates of aileudance. 
whether a degree was received, and the date each degree was received. 

New York University School of ijw 
1988 - 1993 (evening division) 

I. L.M. in Taxation. 1 993 

Fordham University School of Law 
1979- 1982 

J. D.. 1982 

Cornell University 

School of Industrial and Labor Relations 
1975- 1979 
B.S.. 1979 

6. Empinviwent Record : List in reverse chronological order all governmental agencies, 
business or professional corporations, companies, linns, or other enterprises, 
partnerships, institutions or organizations, non-profit or otherwise, with which you have 



been affiliated as an officer, director, partner, proprietor, or employee since graduation 
from college, whether or not you received payment for your ser\'ice.s. Include the name 
and address of the employer .and job title or description. 

Partner 

Fulbrighi & Jaworski 1..L.P. 

666 Fifth Avenue 
New York, NY 10103 
December 2002 to present 

Member 

Owen & Davis PC 
805 Third .Avenue 
New York. NY 10022 
2000 - 2002 

Partner 

Kostelanetz Sc Fink. LLP 
Address from 1 099 - 2000: 

530 Fifth Avenue 
New York. NY 10036 
Address from !99d - 1999: 

230 Park Avenue 
New York, NY 10017 
1994-2000 

Partner 

KostelaneK Ritholz Tigue & Fink 
80 Pine Street 
New York, NY 10005 
1990-1994 

Associate 

Kostelanetz & RithoD 

(name changed to Ko.stelanetz RithoD Tigue & Fink in 19901 

80 Pine Street 

New York. NY 10005 

1985 - 1990 

Associate 

Skadden Arps Slate Meagher & Fiom 
919 Third Avenue 
New York, NY 10022 
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l.aw Clerk 

Hon. Rdv\ard R. Neaher, United States District Judge 
IJ.S, District Court for the Eastern District ofNcvv York 
225 Cadman Plaza East 
Brooklyn. NY 11201 
1082- 1983 

Research Assistant 

Skadden Arps Slate Meagher & Horn 

919 Third Avenue 

New York. NY 10022 

Fall. 1981 

Summer Associate 

Skadden Arps Slate Meagher & Flom 

9 1 9 Third Avenue 

New York. NY 10022 

Summer. 1981 

Teaching .Assistant 

Professor Daniel Capra 

Fordham University School of Law 

140 West 62"“ Street 

New York. NY 10023 

1981 - 1982 

Research A.ssi.stant 

Professor Abraham .Abramovskj 

Fordham University School of l.avv 

140 West 62"“ Street 

New York. NY 10023 

Fall, 1980 

Intent (non-paid) 

Hon, Marie G. Santagala 
Nassau County Criminal Court 
460 Old Country Road 
Mineoia.NY I TsOI 
Summer, 1980 

Intern 

New York State Department of Labor 
303 West Old Country Road 
Hicksvillc, NY 1 1801 
Summer, 1979 
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Military Service and Draft Status : Identify any service in the U.S. Military, including 
dales of .service, branch of service, ranker rate, serial number (if different from social 
security number) and type ofdischarge received, and rvhelher you have registered for 
selective service. 

I have not .served in the military, nor was 1 required to register for selective service. 

Honors and .Awards : I.ist any scholarships. fellow.ships. honorary degrees, academic or 
profes-sional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Cornel! University. Dean’s List (two .seme,sters) 

Fordham University School of Law, J.D. awarded magna cum tauck 

Chapin Award, 1 982 

American Jurisprudence Awards; 

ConlracLs (1980) 

Torts (1980) 

Civil Procedure ( 1 980) 

Evidence (1981) 

Labor (1981) 

Remedies (1981) 

The Thurgood Marshall .‘\ward, in recognition of exemplary service to the cause of 
justice in the United States, awarded by The .Association of the Bar of the City ofNevv 
York. April 27, 1998 

Chambers USA: America’s l.eading Lawyers for Business, listed in 

National - Tax Controversy (2008 - 201 1), National - Tax Fraud (2010 - 201 1), and New 

York Tax (2008 - 2011 ) 

"Super Lawyers," Criminal Defense: White Collar. New YorL Law <£ Politics magazine 
(2007 -2011); Top Fifty Women I.awy ers in New York (2009) 

The Legal 500 United Stales, I ax Controversy (2010 -201!) 

Mrnquis Who's Who in the Law. in America, and in the World 

Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such group-s. 

Practitioners’ Advisory Group of the U.S. Sentencing Commission 
•Member, approx. 1993 to 2008 
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American Bar Association, Section of Taxation 
Member, 1985 - currem 

Vice Chair, Committee Operations. 2010 - current 

Liaison to the Director of the iRS OfTice of Professional Responsibility. 2(X)9 - current 

Council Director. 2007 - 2010 

Committee on Civil and Criminal Ta.x Penalties; 

Chair. 2001 - 2003 
Vice -chair, 1999-2001 
Subcommittee Chairperson; 

Department of Justice Procedures. 1994 - 1999 
Current Developments. 1993 - 1994 
Sentencing Guidelines. 1992 - 1993 
Committee on Standards of Practice; 

Chair. 2005 - 2007 
Vice-chair, 2003 - 2005 

Liaison. CLE and Membership, 1997 - 1999 
Committee on Employment Ta.xes. Member, 1994 - current 
Committee on Appointments to the Tax Court. 2009 - 201 1 
Nominating Committee. 2006 - 200*) 

Liaison, ABA Commission for Women in Profession (dates unknown, not current) 
Liaison. ABA Committee on Attorney-Client Privilege (dales unknown, not current) 

American Bar .A.ssociation, .Section of Litigation 
Member, approx, 1983 - 2003 

American Bar Association. Criminal Justice Section 
Member, approx. 1 983 - current 

National Institute on Criminal Tax f raud. Co-chair. 2010 - current 
National Institute on Tax Controversy. Co-chair. 201 1 

American College of Tax Coimsel. Fellow. 2003 - current 

New York City Bar Association 
Member. 1 993 - current 

Member, Taxation of Business Entities Committee, 2008 - 2009 
.Member. Criminal Courts Committee, 2004 - 2007 
Member, Litigation Committee, 1993 - 1999 

National Association of Criminal Defense Lawyers. Member. 1983 - current; Life 
Member, approx. 1995 - current 

New York Council of Defense Lawyers, Member, approx. 1999 - current 

New York County Lawyers Association. Meniber, approx. 1983 - 1993; 20H) - current 
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litigation Counsel of America, approx. 2009 - 201 1 

New York Women's Bar Association. Member, approx. 1997 - 1998 

New York State Bar Association. Member, 1983 - 1992 

0. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar ofany .state and any lapses in 
membership. Plea.se explain the reason for any lapse in membership. 

New York - Admitted 1 983 - present. There have been no lapses in my 
membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any !ap.ses in membership. Please explain the reason for any lapse 
in membership. Ciiv« the same information for administrative bodies that require 
.special admission to practice. 

New York, .Appellate Division, First Department - Admitted 1983 - present 
U.S. District Court, Southern District of New York - .Admitted 1983 - present 
U.S. Kastem District. Lastern District of New York - Admitted 1983 - present 
U.S, Court of Appeals for the Eleventh Circuit - .Admitted 1984 - 2004 (I allowed 
my membership to lapse due to inactivity.) 

L’.S. Ta.x Court - Admitted 1985 - present 

L'.S. Court of Appeals. Second Circuit - Admitted 1995 - present 

U.S. Court of Appeals. Third Circuit - -Admitted 1995 - present 

1. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 9 or 10 to which 
you belong, or to which you have belonged, since graduation from law school. 
Provide dates of membership or participation, and indicate any office you held. 
Include clubs, working groups, advisory or editorial boards, panels, committee.s, 
conferences, or publications. 

Journal of Tax Practice and Procedure. CCIl. .Advisory Board. Columnist. 

•Approx. 1998 - current 

National Association of Criminal Defense lawyers. .Advisory Board, Columni.si, 

1 994 - current 

Cornell Club. Approx. 1986 — 2009. member 
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Fofdham l.a\\ Alumni Association. 1982 - current, member 

In addition, 1 have from time to time been listed on luncheon or dinner 
committees for the Fordliam Law Alumni Association, the New York Council of 
Defense Lawyers, the National Association of Criminal Defense l .awy ers, and the 
Fecrick Center for .Social Justice. 

1 have made financial contributions to other organizations over the years. I have 
not included in the list above any organization to which I gave funds and did not 
otherwise participate in programmatic activities, although the organization may 
label me as a member, 

b. Please indicate whether any of these organizations listed in response to 11a above 
currently discriminate or formerly discriminated on the ba.sis of race, se.x, religion 
or national origin either through formal membership requirements or the practical 
implementation of membership policies If so, describe any action you have taken 
to change these policies and practices 

i'o my knowledge, none of these organizations has discriminated or does 
discriminate. 

2. Published Writings and Public Statements : 

a. Li.si the titles, puhlishcr-s, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Supply four (4) copies of all published 
material to the Committee, 

1 have done my best to identify published materials, including through a review of 
my personal files and searches of publicly available electronic databases. Despite 
my searches, there may be other materials that I have been unable to identify, find 
or remember. 1 have located the following: 

"Criminal Tax Cases" chapter in O. Obermaicr and R. Morvillo, H'hiie Collar 
Crime: Bu.iinesx and Reguimory Offenses. Law journal Press (co-authors Hlliott 
Silverman. Peter Fucci), 2011. Copy supplied, 

"New IRS Requirement to Report Uncertain Tax Positions: The Need to 
Safeguard Confidential Analysis," Fulbrighi Briefing - Fuihrighi A .laworski. 
LLP (co-authors James K. Dreyfus and Jeffrey M Marks), February 2011. Copy 
supplied. 

"The TEAR Penalty: (One Court Pu.shes Back Against the IRS," 
http' 7hlogs.forbes.com/)rsw,itch . Copy supplied. 
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"New IRS Holistic Audit Program," Trust & Estates (co-authors Stephanie 
Heilbom and Lindsay Brown). July 2010. Copy supplied. 

"HiRl-i Act: Congress Targets Foreign Institutions. Foreign Financial Assets and 
Foreign Trusts," Fiilhright Briefing - h'ulhright & Jauvrski. LLP (co-authors 
Stephanie E. Fleilborn and Michelle Schw-anz). April 2010. Copy supplied. 

"The Tax Man Cometh," The New York Law Journal. While-Collar Crime, 
February 2010. Copy supplied. 

"IRS Announces New Broad Disclosure Requirements for Uncertain Tax 
Positions," Fulhrighl Briefing - Fuibright & Jaworski, LLP (co-authors Nancy T. 
Bowen, Brent Gardner. Charles W. Hall, Richard Lee Hunn. William S. Lee. 
Gregory M. Matlock, Robert C. Morris. Shawn R. O'Brien, Susan Virginia 
Sample and Jasper G. Taylor). January 2010. Copy supplied. 

"IRS Announces Criteria Used to Determine Disclosure of Swiss Accounts." 
Fulhrighl Briefing - Fulhrighl A- Jaworski, LLP (co-authors Shawn R. O'Brien. 
Jasper G. Taylor, III. Gregory' M. Matlock, and Matthew T. Theurer). November 
20(19. Copy supplied. 

"IRS Extends Deadline for Voluntary Disclosure Program Until October 1 5. 

2009. " Fulhrighl Alert - Fulhrighl <S- .Jatrorski, LLP (co-authors Andrius R. 
Kontrima.s. Shawn R. O'Brien. Jasper G. Taylor 111, Lisa Rossmiller. Gregory M. 
Matlock, Jennifer A. Morgan and Robert C. Morris). September 2009. Copy 
supplied. 

"IRS Extends FBAR Filing Deadline for Certain U.S. Persons Until June 30. 

2010. " Fulhrighl Alert - Fuibright & .laworski. LLP (co-authors Andrius R. 
Kontrinias, Shawn R. O’Brien, James K. Dreyfus, Jasper G. Taylor III. Lisa 
Ro.ssniilkr. Gregory M. Matlock and Jennifer A. Morgan), .August 2009, Copy 
supplied 

"Foreign Bank and Financial Accounts Must be Reported by June 30. 2009." 
Fuibright Bricfimg - Fuibright & .luworski. LLP (co-authore Nancy T. Bowen, 
Richard Lee Hunn. Andrius R. Kontrimas. William S, Lee. Robert C. Morris. 
Shawn R. O’Brien. Lisa Rossmiller and Jasper G, Taylor III). May 2009 Copy 
supplied. 

"Eager for the Battle." Careers in Tax Law. ABA Section of Taxation. 2009. 

Copy supplied. 

in Remembrance,” ABA Section of Taxation Newstjuarlerly, Volume 2.3. Number 
4. Summer 2006 (memorial for Boris Kostelanctz). Copy supplied. 
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"The Impact of Changes to the U.S. Sentencing Guidelines on Corporate 
Compliance Programs,” Legal Update - Fulhrighl & Jamnski, LLP, May 2004. 
Copy supplied. 

"Civil and Criminal Tax Penalties." The Tax Lawyer, Summer 2003. Copy 
supplied. 


"Fraud Offenses Under Tbc Federal Sentencing Guidelines" chapter in Practice 
Under the Federal Sentencing (JiiMines. American Bar Association. Criminal 
Justice Section. Prentice Halt l.aw & Business (co-author Scott Fensterroaker). 
1998. Copy supplied, 

"The U.S. Prosecutes Foreign Tax Evasion As .A Domestic Crime - With Far- 
Reaching Consequences." Journal p/Taxatiem, April 1998. Copy supplied. 

"Congress Loosens Supreme Court's Interpretation of ‘Specific IntenV Journal 
of Taxation. February 1995. Copy supplied, 

"Supreme Court Raises 'Specific Intent' Threshold for Some Criminal 
ViolaTtoni." Journal of Ticxation. July 1994. Copy supplied, 

"Civil and Criminal Tax Penalties. " The Tux Lawyer, Summer 1994. Copy 
supplied. 

"Partial Limitation on the Risk of RICO Liability," CP.i Journal. February 1994. 
Copy supplied. 

"Slate Regulation of Casino Gambling: Constitutional Limitations and Federal 
Labor Law Preemption," Fordham Law Review. 1981. Copy supplied. 

1 authored or co-authored a column entitled "White Collar Crime," which 
appeared in The Champion, the magazine of the National Association of 
Criminal Defense Lawyers, from January 1996 to 2010. Specific articles that 
appeared in this column include; 

"FCPA Enforcement Update: DOJ Pargets the Health Care Industry'" (co- 
authors John E. Kelly, Kimberly S. Walker, and Richard C. Smith), March 
2010, Copy supplied. 

"Textron and W'ork Product Immunity: The First Circuit Makes Bad Law." 
November 2009. Copy supplied. 

'The Next Wave: Finding the Line Between Puffery And Securities Fraud" 
(co-autlior Jonathan S. Abcmethy). July 2009. Copy supplied. 
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"llie Second Circuit's Decision in U.S. i>. Sieirr. The End of the Hoider- 
Thompson-McNulty Era," November 2008. Copy supplied. 

"Supreme Court Holds Prosecution to the [Elements of the Crime.” June 2008. 
C'opy supplied. 

"Bells Tolling for Selective Waiver." April 2008. Copy supplied. 

"Aggressive Enforcement of the Foreign Corrupt Practices Act,” January- 
February 2008. Copy supplied. 

"Important Lessons in the Attorney-Client Privilege For Corporate Counsel," 
November 2007. Copy supplied. 

"Ethical Considerations in Seeking the Truth" (co-author Mark N. 
Mutterpcrl), August 2007, Copy supplied. 

"Responding to Oovemment Leaks" (co-authors Kenneth Breen and Thomas 
Fallali), June 2007. Copy supplied. 

"The Threat to a W'itness's Right to Coumscl" (co-author Kenneth Breen). 
April 2007. Copy supplied. 

"Courts Push Back Against More Aggressive IRS Tactics" (co-author 
Kenneth Breen). November 2006. Copy supplied. 

"Foreign Corrupt Practices Act: Growing Teeth” (co-authors Kenneth Breen 
and Scott Maherry), August 2006. Copy supplied. 

"Defining and Defending Obstruction Charges in the Wake of .Arthur 
Anikrson and (7i/ri?(rone" (co-author Kenneth Breen). June 2006. Copy 
supplied. 

"Tax Crimes; More Aggressive Government Policies and Practices" (co- 
author Kenneth Breen). April 2006 Copy supplied. 

"New Life for Selective Waiver" (co-author Kenneth Breen). January- 
February 2006. Copy supplied. 

"The KPMG Deferred Prosecution; Wanting Flags for Defense Rights" (co- 
author Kenneth Breen). November 2005. Copy supplied. 

"Keeping the Government to its Proniise.s Again," June 2005. Copy supplied. 

"Destniction of A Business by the Destruction Of Documents," January- 
February 2005, Copy supplied 
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"Some of the Distortions to Justice Caused by the Sentencing Guidelines,” 
August 2004. Copy supplied. 

"Corporate Compliance Program.s: From the Sentencing Ciuidelines to the 
Thompson Memorandum and Back Again." June 2004. Copy supplied. 

“E-mails Sent During the Business Day May Not be Admissible as Business 
Records.” January 2004. Copy supplied. 

"Fourth Circuit Upholds Wire Fraud Conviction Based on a Scheme to Evade 
Foreign Tax," November 2003. Copy supplied. 

"Direct Harm to the Privilege from Complying witli Government Policy; The 
McKesson case." August 2003, Copy supplied. 

"Section 1348: WJiat is 'in connection with* the Sale of Securities'.’" Jutie 
2003. Copy supplied. 

"High-Profile Ca.ses and the Media.” April 2003. Copy supplied. 

"The Sarbanes-Oxley Act; An Ot erview for Defense Lawyers,” March 2003. 
Copy supplied, 

"District Court Grants Rule 4Ue) relief Upon Findings of Material False 
Statements by Special Agent.” November 2002. Copy supplied. 

"Second Circuit Limits Mail and Wire Fraud Prosecutions," June 2002 Copy 
supplied. 

"The USA Patriot Act: More Statutes that Reach Beyond Their Purpose.” 
April 2002. Copy supplied. 

“Second Circuit Fails to Recognize the Right to Timely Disclosure of 
impeachment Materials.” January 2002. Copy supplied, 

■■Asserting the Fifth Amendment on a l ax Return." November 2001 . Copy 
supplied. 

■ Meet the New IRS Criminal Investigation Before it Knocks on Your Client's 
Door," June 2001. Copy supplied. 

■Recent Decisions Threaten to Collapse Money Laundering into the 
Underlying Specified Unlawful Activity." .<\pril 2001. Copy supplied. 
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"Threat to the Corporation's Attorney-Client Privilege and Work Product 
Immunity.” January 2001 . Copy supplied. 

“Reversing a Conviction When the Government’s Witness Lied.” November 
2000. Copy supplied. 

"Supreme Court Upholds Derivative Use Immunity for the .Act of 
Production," .August 2000. Copy supplied. 

■‘Tvvo Trial Courts Differ on the Requirements for Timely Di.sclosure of 
Impeachment Materials.” June 2000. Copy .supplied. 

"Sentencing Proceedings May Not Preclude Subsequent Civil Litigation." 
April 2000, Copy supplied. 

"More Harm Done by the Harmless Error Rule." January 2000. Copy 
supplied. 

"The Line Between a Bargain and Extortion.” November 1 909. Copy 
supplied, 

"District Court Relies on Rule •lUe) to Set Limits LIpon the Government's 
Retention of Seized Evidence." August 1999. Copy supplied. 

"Supreme Court Extends Trial Court Role for Nonscientific Experts.” June 
1999. Copv supplied. 

'Tl! .Advised Government Theories,” April 1999, Copy supplied. 

"Two Courts Allow Substantial Assistance Downward Departures in the 
Absence of a Government Motion," January 1999. Copy supplied. 

"At a Loss for an ExpLination." November 1 998, Copy supplied. 

"Independent Counsel Overreaches in the Hubbell Indictment," August 1998. 
Copy supplied, 

"Second Circuit Defines Reach of the W'ork Product Immimity for Corporate 
Coimsel.” June 1998. Copy supplied. 

"U hat Montana Needs To Know," April 1998. Copy supplied. 

“TeKcr Decision: The IRS and its Public Promises," January 1998, Copv 
supplied. 

"Outside-ln on Insider frading.” November 1997, Copy supplied. 
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“Hard Facts & Tax Protestors," August 1997, Copy supplied. 

■•F.xtratcrritoriality." June 1997. Copy supplied. 

“Problem of Sophi.stication,” April 1997. Copy supplied. 

"Ins and Outs of Insider Trading," January 1 997. Copy supplied. 

“A New Look at Criminal Tax Enforcement.” November 1 996. Copy 
supplied. 

“New Cop on the Comer; Your Bank.” August 1 996. Copt supplied. 

“Importance of an Independent Judiciary.” June 1996, Copy supplied, 

"Willful Evasion of Payment and Willfoi Non-Payment of Ta-ves." April 
1996, Copy supplied. 

“Increased I'se of Search Warrants by the IRS,” January 1996. Copy 
supplied. 

1 authored or co-authored a column entitled "Practice," for the Journal of 
Tax Practice & Procedure, a publication of CCH, Inc., from 1999 to 2011. 
Specific articles that appeared in this column include: 

‘The Last, Best Chance to Disclose Foreign Financial Accounts and .\sseis - 
the 201 1 Offshore Voluntary Disclo.sure Program and Beyond!" (co-author 
Charles P. Rettig). February-March 201 1 , Copy supplied. 

"The FBAR Penalty: One Court Disagrees with the IRS" (co-autlior Charles 
P. Rettig). December 2010-January 2011. Copy supplied. 

"Final Lfnccrtain Tax Positions Filing Requirements: IRS Addresses Key 
Concerns" (co-author Charles P. Rettig), October-November 2010 Copy 
supplied. 

"Basic .Audit Techniques: Taxpayer Interviews" (co-author Charles P. Rettig). 
Augusl-Septembcr 20 1 0. Copy supplied. 

"Holistic Audits: The Price of Being Rich" (co-author Charles P. Reilig j, 
June-July 2010. Copy supplied. 

"The IRS fakes a Controversial Position on l.'ncertam fax Positions" (co- 
author Charles P. Rettig), April-May 2010. Copy supplied. 
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"IRS Return Preparer Strategy: Leveraging Limited Tax EnforcemenI 
Resources Through the Registration and Education of the Return Preparer 
Community" (co-author Charles P. Rettig), February-March 2010. Copy 
supplied. 

"Epilog; The IRS Penalty VIemos and the Voluntary Disclosure of Offshore 
Accounts” (co-author Charles P. Rettig). December 2()09-January 2010. C opy 
supplied. 

"Textron and Work Product Immunity; A Misguided Decision" {co-author 
Charles P. Rettig), October-November 2009. Copy supplied. 

"Meet the New Director of the Office of Professional Responsibility: An 
Interview with Karen L. Hawkins" (co-author Charles P. Rettig). August- 
September 2009. Copy supplied, 

"Continuing IRS Guidance for the Voluntary Disclosure of Offshore 
Accounts" (co-author Charles P, Rettig), June-July 2009. Copy supplied. 

"The End of an Era: The IRS Closes in on Offshore Bank Accounts" (co- 
author Charles P. Rettig), April-May 2009. Copy supplied. 

’’Textron .Affirmed: Dual Purposes-Financial Reporting and .Anticipating 
Litigation-Will Not Defeat the Work Product Privilege... in the First Circuit" 
{co-author Charles P. Rettig). February-March 2009. Copy supplied. 

"l.indisclosed Foreign Bank Accounts Make Recent News" (co-author Charles 
P. Rettig), December 2008-January 2009. Copy supplied. 

"United Stales v. Stein: The Second Circuit Affirms!" (co-author Charles P. 
Rettig), October-November 2008. Copy supplied. 

■‘The.So/fi Decision; The IRS’s Son-of-BOSS Loss” (co-author Charles P 
Rettig), August-September 2008. Copy supplied. 

"Liechtenstein Accounts. German Spies and Now the IRS?" (co-author 
Charles P. Rettig). June-July 2008. Copy supplied. 

"Supreme Court Emphasizes Limits on Criminal Tax Enforcement; The 
Boulware Decision" (co-author Charles P. Rettig), April-May 2008. Copy 
supplied. 

"W'orker Classification: IRS Launches Questionable Employment Tax 
Practice Initiative" ( co-author Charles If Rettig). February-March 2008. 

Copy supplied. 
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"Textron: Careful Reasoning for a Challenging Issue" (co-author Charles P. 
Reltig), December 2i)0'?- January 2008, Copy supplied. 

"The Increasingly Risky Business of Tax Gap Evasion and Voluntary 
Disclosure" (co-author Charles P. Rettig). October-November 2007. Copy 
supplied. 

"Another Trouble.some Indictment" (co-author Charles P. Rettig). .Augiist- 
Septeniber 2007. Copy .supplied. 

"Currency Reporting Requirements: Everyone into the Pool!" (co-author 
Charles P. Rettig), June-July 2007. Copy supplied. 

"IRS Enforcement: The Pendulum has Swung Too Far" (co-author Charle.s P. 
Rettig), April-May 2007. Copy supplied. 

"Expedited Fraud E.xaminations: A Call for the Return to the Rack and 
Screw?" (co-author Charles P. Rettig). February-March 2007, Copy supplied. 

"The Lo.ss ot a Leader, and Look to His Legacy in Fax Ethics" (co-author 
Charles P. Rettig). December 2006 - .lanuary 2007. Copy supplied. 

"The KPMG Tax Shelter Indictment: Misguided on the Merits." August- 
September. 2006. Copy supplied. 

"Nonfilers: fhe Next Enforcement Initiative," February-March 2006, Copy 
supplied. 

"Obstruction of Justice Offenses: Some Lessons from the Arthur Andersen 
Case." February-March 2005. Copy supplied 

■’Supreme Court Casts Doubt on Federal Sentencing Guidelines," .August 
2004. Copy supplied. 

“The Government’s Clear Focus: .Abusive Tax Shelters," February 2004, 

Copy supplied. 

■’A New Twist on Kovel," August 2003. Copy supplied. 

' rhe Sarbanes-Oxley Act; A Primer." December 2002. Copy supplied. 

"Document Retention, Destruction and the Obstruction of Justice," August 
2002. Copy supplied. 


"Taking the (’’ifth on a 'fax Return,” February' 2002 Copy supplied. 
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"Mark Matthews on IRS Criminal Investigation After the Webster 
Commission,” October 2001. Copy supplied, 

•‘When the IRS Sends You Money by Mistake, May You Keep (f’" .August 
2001, Copy .supplied. 

“Targeting Offshore .Activities: The IRS's Next Step," February 2001 . Copy 
supplied. 

■‘A New Chief for IRS Criminal Investigation." August 2000, Copy supplied. 

"IRS Collection Cannot be Avoided Through Evasion or Contempt." February 
2000. Copy supplied. 

"IRS: Back to its Mission, But W'ith a New Bag of Tricks.” August 1999, 
Copy supplied. 

b. Supply four (4 ) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar associatitin. 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, give the 
name and address of the organization that issued it. the date oFthe document, and 
a summary of its subject matter. 

1 have done my best to identify any reports, memoranda or policy statements 1 
prepared or contributed in the preparation of. including througli a review of my 
persona! files and searches of publicly available electronic databases. Despite my 
searches, there may be other materials I have been unable to identify, find or 
remember. 1 ha\e located the following: 

In my capacity as Chair of the Standard of Tax Practice Committee for the 
American Bar Association Section of Taxation. 1 contributed in the preparation ol' 
the following; 

Letter dated June 18, 2007, regarding Recommendations for 2007-2008 
Guidance Priority List, addressed to Eric Solomon. Assistant Secretary 
(Tax Policy). Department of the Treasury and Donald L. Korh. Chief 
Counsel, internal Revenue Service. Copy supplied. 

Letter dated June 6. 2006, regarding Comments Regtirding the Proposed 
Amendments to Circular 230. addressed to Mark W, Everson. 
Commissioner, Internal Revenue Service. Copy supplied. 

In my capacity as Council Director of the Standard of Tax Practice Committee of 
the American Bar Association Section of Taxation, I participated as a primary 
contributor to the following: 
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Letter dated May 28. 2010, regarding Comments on Announcements 
2010-9, 2010-17 and 2010-30, addressed to Douglas Shuiman, 
C'ommissioner, Intemai Revenue Sendee. Copy supplied 

In my capacity' as Council Director of the Standard of Tax Practice Committee. ! 
participated as a reviewer of the following comments prepared on behalf the 
American Bar Association Section of Taxation: 

Letter dated July 1 5. 2010, regarding Comments on Circular 230 Section 
10.27, addres.sed to Douglas Shuiman. Commissioner, Internal Revenue 
Service. Copy supplied. 

Letter dated June 4, 2009. regarding Comments on Proposed Amendments 
to Circular 230 § 10.34, addressed to Douglas Shuiman, Commissioner, 
Intemai Resenue Service. Copy supplied. 

Letter dated November 1 5. 2007, regarding Legislative Changes 
Impacting Standard.s for Imposition of Penalties, addressed to Max 
Baiiciis, Chairman. Senate Finance Committee, and Charles Grassicy, 
Ranking Member, .Senate Finance Committee. Copy supplied. 

Letter dated October 5, 2007, regarding Comments in Response to IRS 
Notice 2007-39, on the Application of Monetary Penalties in Disciplinary 
Procedure under Section 822 of the American Jobs Creation .'Vet of 2004, 
addressed to Linda Stiff, Acting Commissioner, Internal Revenue Service. 
Copy supplied. 

In my capacity as Council Director ofihe Civil and Criminal Tax Penalties 
Committee. 1 participated as a reviewer of the following comments prepared on 
behalf the American Bar Association Section of faxation; 

Statement of Policy Favoring Reform of Federal Civil Tax Penaltie.s. 
finalized on April 21, 2009. Copy supplied. 

Letter dated August 26, 2008, regarding Comments on Propo,sed 
Regulations Under Section 6694 and 6695. addre.ssed to Douglas 
Shuiman. Commissioner. Intemai Revenue Service. Copy supplied. 

Letter dated .April 3, 2008, regarding Comments on the 2007 .Amendment 
to Section 6694 Preparer Penalty, addressed to Douglas Shuiman, 
Commissioner, Intemai Revenue Service. Copy supplied. 

c. Supply four (4) copies of any testimony. otTicial statements or other 

communications relating, in whole or in part, to matters of public policy or legal 
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interpreiation, thal you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

Letter dated .March 30, 2010. regarding the Voluntary Disclosure Program, 
addressed to Douglas Shulman. Commissioner and John DiCicco, Acting 
Assistant Attorney General. Department of Jti.stice. and signed by thirty-two 
private practitioners. Copy supplied. 

Letter dated March 1 8. 2009, regarding Fraud Enforcement and Recovery .Act of 
2009 (S. 386), addressed to U.S, Senators Patrick Leahy. Charles Ora.ssley, 
Edward E. Kaufman. Charles E. Schumer, Max Baucus. U S. Representatives 
Charles B. Rangel, Dave Camp, and Eric 1 1. Holder, Jr., U.S. Attorney General, 
fimothy F. Geitner. U.S. Secretary of the Treasury', Douglas Shulman, 
Commissioner of Internal Revenue, and signed by thirty-six private practitioners. 
Copy supplied, 

d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered 
by you. including commencement speeches, remarks, lectures, panel discussions, 
conferences, political speeches, and question-and-answer sessions. Include the 
date and place where they were delivered, and readily available press reports 
about the speech or talk. If you do not have a copy of the speech or a transcript or 
recording of your remarks, give the name and address of the group before whom 
the speech was given, the date of the speech, and a summary of its subject matter, 
if you did not speak from a prepared text, furnish a copy of any outline or notes 
from which you spoke. 

I have done my best to identify transcripts or recordings of all speeches or talks 
delivered, including through a review of my persona! files and searches of 
publicly available electronic database.s. Despite my searches, there may be other 
materials 1 have been unable to identify, find or remember. 1 have located the 
following: 

Speaker, “Compliance with the New Schedule UTP Regime: Ethical Issue.s 
concerning the Privileges,’" Continuing Professional Education Presentation given 
at Marks Panelh & Shron, New York, NY, f ebruary 1 5, 201 1 , and Anchin Block 
& Anchin. New York. NY. May 11, 2011. Power point presentation supplied. 

Panelist. "Facade Easement Donation - From Drafting through I riaL " New York, 
NY, March 8. 201 i . Power point presentation and written materials supplied. 

Panelist. “Voluntary Disclosure, Structuring. Forfeitures and Criminal Tax, ' 
Paranius. NJ, March 1, 201 1. Written materials supplied. 

Moderator, “Schedule UTP. Privilege, and Tax Risk Management: Preserving 
Privilege While Satisfying fax Compliance," Anterican Bar Association, Section 
of Taxation, Boca Raton. FL. January 21. 201 1 . Povver point presentation 
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supplied. A recording that was made of the meeting at which this panel program 
was presented is also .supplied. 

Moderator, "Smokin’ Hot issues in IRS Enforcement," American Bar Association, 
Section of Taxation. Boca Raton. FL. January 22, 2011. Outline supplied, A 
recording that was made of the meeting at which this panel program was 
presented is also supplied. 

Moderator. "Hot Issues and Priorities in IRS Examination and Appeals." 27ih 
National institute on Criminal Ta.\ Fraud. American Bar Association. San 
Francisco. CA, December 3, 2010. Written materials supplied. 

Panelist. "From the Experts: Tax Controversy and Tax Litigation Update." 60th 
Institute on Federal Taxation. New York University School of Continuing and 
Professional Studies, New York. NY. October 17, 2010. Written materials, power 
point presentation, and outline supplied. 

Panelist, "Evasion, Avoidance, or What’.’ Ethically Navigating the Modem Tax 
Fraud Case Post-UBS," 46th Annual While Collar Seminar. National .Association 
of Criminal Defense Lavvyers, New York. NY. October i. 2010. Written 
materials and outline supplied. 

Moderator, "Trends in Criminal Ta.x Enforcement - Exploring Recent 
Investigative and Trial Lssues," 2nd .Annual Tax Controversy Forum. New York 
University School of Continuing and Professional Studies. New York. NY, June 
1 8. 20 1 0. Written materials supplied. 

Speaker. "IRS Takes a New Approach with High Wealth Taxpayers: What You 
Need To Know.” New York, NY, June 2. 2010 Power point presentation and 
outline supplied. 

Moderator. "The Prosecution and Defense of Offshore Bank Accounts," 

American Bar Association, Section of Taxation. San Antonio, TX. January 23. 
2010. Outline supplied, .A recording that was made of the meeting at which this 
panel program was presented is also supplied. 

Moderator. "The Prosecution and Defense of Offshore Bank Accounts." 

American Bar Association. CI.F. Teleconference & Live Audio Webcast. March 
3. 2010. Outline and recording supplied. 

Panelist, Panel Presentation by Practitioners at the Conference for IRS Special 
Agents-in-Charge. Washington. D.C. January 28. 2010. 

Moderator, '' The Ever-Expanding Foreign Corrupt Practice.s .Act: Risk 
Management. Due Diligence and Compliance Strategics,” New York, NY, 
September ! 0. 2009. Outline supplied. 
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Speaker, "Dealing With an Uncooperative Client,” American Bar Association. 
Section of Taxation. Tax Link Live Teleconference & Live Audio Webcast. June 
3. 2009. Written maleriaLs and recording supplied. 

Moderator, 'T.ight at the End of the Tunnel or an Oncoming Train - Special Civil 
Penalties and Voluntary Disclosures of Llndeclared .Accounts,” American Bar 
Association. Section of Taxation, New Orleans. LA. January 10. 2009. Written 
materials supplied. A recording that was made of the meeting at which this panel 
program was presented is also supplied. 

Moderator. "Emerging Issues in U.S. Foreign Corrupt Practice .Act," New York. 
NY, March 14. 2008. 

PanelisU “Strategies and Techniques in Tax Controversy and in Tax Court 
Litigation," 66"' Institute on Federal Taxation. New- York University School of 
Continuing and Professional Studies. New York, NY, October 21, 2007. Outline 
supplied. 

"Tax Shelter FYosecution Update." American Bar Association, Section of 
Ta.xation, Vancouver, Canada. September 29. 2007. A recording that vva.s made 
of the meeting at which this presentation was presented is also supplied. 

"Tax Shelter Prosecution Update," American Bar As.sociation. Section of 
Taxation, Lake Las Vegas, January 19, 2008. A recording that was made of the 
meeting at which this presentation was presented is also supplied. 

Moderator, "Ethics Lessons From the Shelter Wars: What All Practitioners Can 
[.earn From the IRS's Increased Disciplinary and Criminal Enforcement 
Efforts," 54th .Annual Ta.xation Conference. University of Texas Schmd of Law. 
Houston. rX. November 1 . 2006. Outlines supplied. 

Program Chair. "Document Retention & Discovery in an E- World: How to 
Avoid Ethical. Civil & Criminal Penalties," New York City Bar Association. New 
York. NY, January 19,2006. Meeting materials supplied. .A recording was made 
of this presentation, 1 have made a search of my personal files and I have made 
inquiries through the New York City Bar .Association, but I have not been able to 
locate or obtain a copy. 

Panelist. "The Impact of U S. v. I’usqiiwiiino."' .American Bar .Association. 

Section of Taxation. San Francisco. CA. September 1 7, 2005. recording was 
made of the meeting at which this panel program was presented. I have made a 
.search of my personal files and I have made inquiries through the ABA Section of 
Taxation, but I have not been able to locate or obtain a copy 
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Panelist, "New Circular 230 Written Opinions and Advice Regulation.s," 
American Bar A,ssociution. Section of Taxation. Washington. D.C., May 21. 

2005. A recording was made of the meeting at which this pane! program was 
presented. 1 have made a search ofniy personal files and I have made inquiries 
through the ABA Section of Taxation, but 1 have not been able to locate or obtain 
a copy. 


Moderator. "Recent Developments in Tax Shelters," American Bar Association. 
Section ofTaxation, San Diego. CA. January 20. 2005. A recording was made of 
the meeting at which this panel program was presented. I have made a .search of 
my personal files and 1 have made inquiries through the ABA Section of 
Taxation, but i have not been able to locate or obtain a copy. 

Panelist. "Whistle WTiilc You Work: The Neutral as Whistleblower." American 
Bar Association. Section of Dispute Resolution. New York, NY, April 1 5, 2004. 

Panelist, " fhe Tax Lawyer's Dilemma: The Intersection of Non-Enforcement 
and Ethics," American Bar Association, Section of raxalion. Orlando. FL, 

January 30, 2004. A recording was made of the meeting at which thi.s panel 
program W'as presented. 1 have made a search of my personal files and I have 
made inquiries through the ABA Section ofTaxation. but I have not been able to 
locate or obtain a copy. 

Faculty, "Securities Fraud." Seventeenth Annual National Institute on White 
Collar Crime. .American Bar Association, San Francisco. CA, March 6, 2003. 

Panelist. "A View from Wall Street: Investor Relations Concerns in the Midst of 
High-Profile Litigation," NorthStar Conference on Effectively Managing Public 
Relations for High-Profile Litigation. New York. NY. January 27, 2003. Outline 
supplied. 

Moderator, “Enron and Ethics: What Tax Lawyers Need To Know," American 
Bar Association, Section ofTaxation, Washington, D.C.. May I L 2002. A 
recording was made ot the meeting at which this panel program was presented. 1 
have made a search of my personal files and i have made inquiries through the 
ABA Section of Taxation, but I have not been able to locate or obtain a copy. 

Faculty, "Nuts & Bolts H - Pre-Trial and Trial Techniques," Sixteenth .Annual 
National Institute on White Collar Crime, American Bar AsstK'iation. Miami. FL. 
March 1.2002. 

Faculty, "Here Today - Gone Tomorrow: Seizing, Freezing and Forfeiting 
Assets," Fifteenth Annual National Institute on White Collar Crime, .American 
Bar Association, CA, March 8. 200! , 
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Moderator. "Ethics and Crime - What Tax Practitioners Need To Knovv," 
American Bar Association, Section of Taxation, Scottsdale, AZ. January 1 3, 
2001. A recording was made of the meeting at which this panel program was 
presented. I have made a .search of my personal files and I have made inquiries 
through the ABA Section of Taxation, but 1 have not been able to locate or obtain 
a copy. 


Panelist, "Hot Developments in Money Laundering, Currency Transactions, and 
International Enforcement." American Bar Association. Section ofTaxalion, Los 
-Angeles, CA, October !4. 2000. A recording was made of the meeting at which 
this panel program was presented. I have made a .search of my personal files and 
1 have made inquiries through the AB.A Section of Taxation, but 1 have not been 
able to locate or obtain a copy. 

Panelist, "E.xpert Witnesses - Getting Inside the Defendant's Mind: Intent. Good 
Faith and Mental Capacity Issues," American Bar A,ssociation. Section of 
Taxation, Atlanta, GA. August 7, 1999, A recording was made of the meeting at 
which this panel program was presented. 1 have made a search of my personal 
files and I have made inquiries through the ABA Section of Taxation, but I have 
not been able U> locate nr obtain a copy. 

Faculty, "Collateral Consequences of Criminal Investigations and Convictions." 
fhjrteenth Annual National Institute on WTiite Collar Crime. American Bar 
Association, San Francisco. CA. March 4. 1999. 

.Moderator, "When the Defendant or the Money Crosses the Border; Selected 
Issues in International Law Enforcement." .American Bar .Association. Section of 
Taxation. Toronto. Canada, .August 1. 1998. 1 have located a partial recording of 
this presentation, which is supplied. 

Moderator. "How to Keep Your Civil Employment fax Case from Becoming a 
Criminal Matter." American Bar Association, Section of I'axation. W'ashington. 

D C.. May 1 5, 1 998, A recording was made of the meeting at which this panel 
program was presented. I have made a search of my personal files and I have 
made inquiries through the ADA Section of Taxation, but 1 have not been able to 
locate or obtain a copy. 

Faculty, "A Good Offense Is the Best Defense; Available Defenses in the '90s." 
Twelfth Annual National Institute on White Collar Crime, American Bar 
Association, San Francisco. CA, March 5, 1998. 

Panelist, "International Discovery in Criminal Cases," The .Association of the Bar 
of the City of New York. .April 7, 1997. 
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Panelist. "Trial Practice 1: Mock Trial Presentation, Section 6672. Trust P’und 
Recovery Penalty," American Bar Association, Section of Taxation. Orlando, FI., 
August 2, 1996. Recording supplied. 

Panelist. "Employee or Independent Contractor." American Bar As.sociation, 
Section of Taxation. Washington, D.C.. May 1 1, 1996. .A recording was made of 
the meeting at which this panel program was presented. I have made a search of 
my personal files and 1 have made inquiries through the ABA Section of 
Taxation, but I have not been able to locate or obtain a copy. 

Moderator, "Trial Practice - Examining the IRS Special Agent," American Bar 
Association, Section of Taxation. Washington, D,C„ May 20, 1995. A recording 
was made of the meeting at which this panel program was presented. I have made 
a search of my personal files and I have made inquiries through the .AB.A Section 
of Taxation, but I have not been able to locale or obtain a copy. 

Panelist. "Ethic,s for die Tax Practitioner," Mini-Program, .-Xmerican Bar 
Association, Section ofTa,xation, Washington. D.C,. May 15. 1994, Recording 
supplied. 

Speaker. "Ethics in Tax Practice." National Association of State Bar fax Sections. 
Annual Conference. Washington, D.C., October 30. 1993. 

Panelist. "Ethics in Tax Practice." American Bar Association. Section of 
Taxation. New York. NY. August 7, 1 993. A recording was made ofthc meeting 
at which this panel program was presented. 1 hat e made a search of my personal 
flies and I have made inquiries through the AB.A Section of Taxation, but 1 have 
not been able to locate or obtain a copy. 

Panelist. Panel on Immunity. American Bar Association, Section of faxation. San 
Diego, CA, February 6, 1993. A recording was made of the meeting at which thi.s 
panel program was presented. I have made a search of my personal files and I 
have made inquiries through the ABA Section of Taxation, but I have not been 
able to locate or obtain a copy. 

In addition to the above, I served as the chair for three subcommittees of the .ABA 
Section of Ta.xation Committee on C ivil and Criminal Tax Practice, specifically, 
the Subcommittee for Depanment of Justice Procedures. August 1994 to July 
1999; the Subcommittee for Current Developments, August 1993 to July 1994; 
and the Subcommittee for Sentencing Guidelines. .August 1 992 to July 1 993 i'he 
Committee on Civil and Criminal T ax Practice met three times annually tn 
conjunction with the ABA Section of T,axation conferences, and for each of the 
three subcommittees, I gave report.s on recent legal developments at most if not ail 
of the meetings. In most instances, there would have been written materials 
distributed to the audience, which ! can no longer locate. .A recording was made 
of the meetings at which these reports were presented. 1 hav e made a search of 
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my personal files and 1 have made inquiries through the ABa\ Section of 
Taxation, but I have not been able to locate or obtain copie.s. 

Also. I served as the chair of the ABA Section of Taxation Coniniitlee on Civil 
and Criminal Tax Penalties from August 200! through July 2003. and as the chair 
of the ABA Section of Taxation Committee on Standards of Tax Practice from 
August 2005 through July 2007. Each committee met three limes annually in 
conjunction with the ABA Section of Taxation conferences, and 1 conducted all 
such meetings during my tenure as chair of each of these committees, I did not 
make substantive presentations at any of these committee meetings, 

e. List all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they arc available to you. 

I have done my best to identify all interviews given, including through a review of 
my personal files and searches of publicly available electronic databases. Despite 
my .searches, there may be other materials 1 have been unable to identify, find or 
remember, I have located the following: 

"'Mayo' Ruling Raises Bar for Challenges To Tax Regulations, Practitioners 
Say." BNA Daily Tax Report. February 14. 201 1. Copy supplied. 

"IRS Reduces Penalties For Tax Cheats," Associated Press, Febniary 8. 2011, and 
reprinted in other media outlets, including Houston Chronicle. February 8. 201 1; 
CBSNew.s.com, February 8. 201 1, MSNBC.com, February 8, 201 1. Yahoo! 
Finance, February 8. 201 1; Everett Leader-Herald News Gazelle, February 9, 

201 1; Courier-Post Online, February 13. 201 1; Virginia Pilot and Ledger-Star. 
February 21, 2011. Copies supplied, 

"A Wish List for the Possible Second Offshore Voluntary Disclosure Program," 
Tax Analysts. January 1 3. 20 1 1 . Copy supplied. 

"NYCLA. Law Firm Program Aids Taxpayers Before LfS. I'ax Coun." New 
York Law' Journal, November 16, 2010. Copies supplied, 

"IRS Help for Struggling Faxpayers Contrasts with Enforcement Push." Tax 
Notes, .April 5, 2010, Copy supplied. 

"Scorched Earth in Son-of-Boss Cases,” Tax Analysis, July 7, 2008. Copy 
supplied. 


"Free: Legal Consequences Uncertain," reported by New' York Law Journal. 
March 12, 2008. and reprinted in Connecticut Law Tribune, March 12, 2008. 
Copies supplied. 
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"Judge Ponders Dismissing fCPMG Case: Experts," reported by Reuters, May 3 ! , 
20!0, and reprinted in other media outlets, including on May 31. 2010: K.SUT- 
FM Radio (Ignacio, CO); Earth Times (NY); Yahoo! Finance .Singapore; 
Fidelity^; New York Times; WRVO-FM Radio (Oswego. NY); WXXl 
NewsRadio AM (Rochester, NY); Washington (DC) Post; CNBC World 
Network; WOOD-1 V Channel 8 (Grand Rapids, MI); Boston Globe; WAMC- 
Radio 90.3 FM (Albany, NY); Oregon Public Broadcasting (Portland. OR); and 
Yahoo! Finance; and on June 1. 2010; Money Central (Redmond, WA); W'USF 
89.7 FM Radio (Tampa, FL); WNED-AM 970 Radio (Buffalo. NY); KWGS 
Radio 89. S FM (Tulsa. OK): KIAL AM 1450 Radio (AK); APTI NewsRoom 
(Anchorage, AK); KEN W- TV; KERA 90.1 Radio (Dallas. TX): Earthtimes.org; 
MSN Money (UK); Canada.com; KPLC-TV; WlStv. Copies supplied. 

"IRS Aims High; Enforcement spotlight to focus on high-profile CP.As. 
Attorneys.” Accounting Today, May 1 . 2006. Copy supplied. 

"IRS Aims High," Accounting Foday, .April 27. 2006, Copy supplied, 

"Tran.sporency at the IRS Office of Professional Respon.sibility: .A Two-Way 
Street?" Tax Analysts, February 6, 2006. Copy supplied. 

"Networking for Women Lawyers," Strategies: The Journal of Legal Marketing. 
January 2006, Copy supplied. 

“GoN cmnicm Officials Take on Tax Bar Over Circular 230 Changes." Tax 
Analy.sts. May 24. 2005. Copy supplied. 

"Of Motives and Memo.s: The Supreme Court Will Hear The Tale of Arthur 
Andersen's Fall." The National Pulse. April 2005, Copy supplied. 

"U.S, Ofl'ers .A Tax Amnesty on Undisclosed Offshore Income,” 1 he 
Intemaliona! Herald Tribune, January IS, 2003. Copy supplied. 

"IRS Weighs a Deal for Fax-Dodge Participants," Wall Street Journal. January 
14,2003, Copy .supplied. 

“G.E, Perks Raise issues About faxes." The New York Times. September 9. 
2002, Copy .supplied. 

"Police Oppose 'Attempted' Crimes." reported by Associated Press Online. June 
23. 2002. and reprinted by multiple media outlets, including additional articles in 
the Associated Press. July 23. 2002 and July 24, 2002. and the Philadelphia 
Inquirer. July 24. 2002, Copies supplied. 
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‘■'I'he IRS Out of Control." The Wall Street .loumal. June 1 7. 2002, Cop> 
supplied, 

“IRS Looking into the Use of OtYshore Bank .•\ccoiims to Avoid Paying T;t\es.' 
Marketplace, Mtirch 26. 2002. Recording supplied. 


“Legal Experts not Surprised D,.A.. Escaped Charges." The Journal News. 
February 25, 1990. Copy supplied. 

"Judge in Crazy' Eddie Case is Taken Off Civil Suit," The Philadelphia Inquirer, 
November 29. 1995. Copy supplied. 

"Dial-A-Mattress Number Up? Fraud Taxes Bedding F'imi's Future." Crain’s 
New York Business, September 26. 1994. Copy supplied. 

3. Public Office. Political Activities and AHiliations : 


List chronologically any public offices you have held, other than judicial oftices, 
including the term.s of .service and whether such positions were elected or 
appointed If appointed, please include the name of the individual who appointed 
you. Also, Slate chronologically any unsuccessful candidacies you have had for 
elective office or unsuece,ssfiil nominations for appointed office. 

! have never been a candidate for public office, nor have I been nominated 
unsuccessfully for appointed office. 

a. List all memberships and oftices held in and serviees rendered, whether 

compensated or not. to any ptrlitica! party or election committee. If you have ever 
held a position or played a role in a political ciimpaign. identify the particulars of 
the campaign, including the candidate, dates of the campaign, your title and 
responsibilities. 


In 2008. 1 was a volunteer poll watcher in Pennsylvania for the Obama / Biden 
Presidential Campaign. 

While in high school. 1 was a member and may have been an officer of the Nassau 
County Young Democrats. Prior to and during high school and college, I worked 
as a volunteer for the Nassau County Democratic Party, and did volunteer work 
on a number of political campaigns. 


T 


Answer each part separately. 


a. Describe chronologically your law practice and legal experience after graduation 
from law school including; 
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i. whether vou sei'ved as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you vverc a clerk: 

Law Clerk 

Hon. Edward R. Neaher. United State.s District .fudge 
U.S. District Court for the Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, NY 1 1201 
September 1082 to .Yugust 19S3 

ii. whether you practiced alone, and if so, the addresses and dates: 

I have not practiced as a solo practitioner. 

iii. the dates, names and addresses of law firms or otTices. companies or 
governmental agencies with which you have been alfiliated. and the nature 
ofyour alTiliation with each, 

Skadden Arps Slate Meagher & Floin 
919 'Htird Avenue 
New York, NY 10022 

(Current Address: 4 l imes Square. NY. NY 10036) 

Associate, 1983 - 1985 

Kostelanetz & Ritholz 

(name changed to Kostclanctz Ritholz Tigue & Fink in 1990) 

80 Pine Street 
New York, NY 10005 
Associate. 1985- 1990 
Partner. 1990- 1994 

Kostelanelz & Fink, LLP 
Address from 1 999 - 2000; 

530 Fifth Avenue 
New York, NY 10036 
Address from 1 994 - 1 999: 

230 Park Avenue 
New York. NY 10017 

(CuiTent address; 7 World Trade Center. NY, NY 10007) 

Partner, 1944-2000 

Owen & Davis PC 
805 Third Avenue 
New York, NY 10022 
.Memlver. 2000 - 2002 
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Fulbright & Jaworski L.L.P, 

666 FiRh Avenue 

New York, NY 10103 

Partner. December 2002 to present 

iv, whether you served as a mediator or arbitrator in alternative dispute 
resolution proceedings and. if so. a description of the 10 most significant 
matters with which you were involved in that capacity. 

1 have never served as a mediator or arbitrator. 

b. Describe; 

i, the general character of your law practice and indicate by date when its 
character has changed over the years. 

From 1983 llirough 1985, 1 was an associate with Skadden Arps Slate 
Meagher & Flom. My practice included complex commercial litigation 
and pro bono criminal defen.se matters. 

From 1983 through 1994. 1 was an associate and, starting in 1990. a 
partner of the Kostelanetz & Ritholz firm, which changed its name in 1 990 
to Kostelanetz Ritholz Tigue & Fink. My practice included criminal tax 
defense, other white collar criminal defense, and tax controversy, as well 
as complex commercial litigation matters involving fraud, civil RICO. 
securitie,s, and similar Lssues. In 1994, ihe firm of Kostelanetz Ritholz. 
Tigue & Fink dissolved, and I became a partner of Kostelanetz. & Fink 
My practice remained the same. 

From 2000 tlirough 2002. ! was a member in the firm of Owen & Davis 
PC. My practice was primarily commercial litigation, as well as tax 
controversy and criminal tax defense. 

From 2002 through today, 1 have been and am a partner of Fulbright & 
.laworski, LLC. In 2003 and 2004. my practice was commercial litigation, 
tax controversy and criminal tax defense. From 2004 through today, niv 
practice is primarily troc controversy and criminal tax defense. 

ii. your typical clients and the areas at each period of your legal career, if 
any. in which you have spKrcializ.ed. 

In all periods of ray legal career, 1 have represented a wide array of clients, 
including large and small corporations, financial institutions, non-profit 
organizations, and individuais. 
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c. Describe the percentage of your practice that has been in litigation and whetlier 
you appeared in court frequently. ocea.sionally, or not at all. If the frequency of 
your appearances in court varied, describe .such variance, providing dates. 

.My practice has consisted entirely of representation in tax controversies, 
criminal tax defense, and commercial litigation. In all periods of niy legal 
career, 1 haxe appeared in court either occasionally or frequently, 
depending on the demands of the specific ca.ses, 

i. Indicate the percentage of your practice in: 

1 federal court.s— 60%(including U.S. Tax Court, grand jury) 

2. state courts of record — 1 0% 

3. other courts -- none 

4. administrative agencie.s - 30% (including IRS) 

ii. Indicate the percentage of your practice in; 

1. civil proceedings - 65% (including IRS. civil fraud, RICO, and 
.similar) 

2. criminal proceedings - 35% 

d. Slate the number of cases in courts of record, including cases before 
administrative law judges, you tried to verdict, judgment or final decision (rather 
than settled), indicating whether you were sole counsel, chief counsel, or associate 
counsel. 

1 was chicfcounsel for two trials. I was associate counsel in trial on four cases, 
ranging in duration from two weeks to three months. 1 was also associate counsel 
on two additional cases for which 1 had primary responsibility for all motions and 
Jury charge requests, but did not participate at trial. 

i. What percentage of these trials were: 

1. Jury -67%; 

2. non-jury - 33%. 

e. Describe your practice, if any, before the Supreme Court of the United Stales. 
Supply four (4) copies of any briefs, amicus or otherwise, and. if applicable, any 
oral argument transcripts before the Supreme Court in connection with your 
practice. 

I have not practiced before the U.S. Supreme Court as coun.sel of record on the 
merits. 1 served as counsel in a pro bono death penalty matter encaplioned 
Stephens V Kemp, 464 li .S. 1027(1983) and 469 U.S. 1043 ( 1984). for which 
petitions for a slay of c.xecution and one or more petitions for certiorari were filed. 
I do not have copies of these petitions. 
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Litigation : Describe the ten (10) most signilicant litigated matters which you personally 
handled, whether or not you were the attorney of record. Give the citations, if the cases 
were reported, and the docket iiuniber and date if unreporled. Give a capsule summary of 
the substance ofeach case. Identify the party or parties whom you represented; describe 
in detail the nature of your participation in the litigation and the final disposition of the 
case. .<\lso state as to each case: 

a. the date of representation, 

b. the name of the court and the name of the judge or judges before vvhom the case 
was litigated; and the individual name, addresses, and telephone numbers of eo- 
counsel and of principal counsel for each of the other parties. 

1. Pierre v Commissioner. 133 T.C. 24 (2009) and T.C. Memo 2010-106. U.S. Tax 
Court. Hon. Diane 1.. Kroupa. 1 was lead trial coun.sel for the taxpayer Suzanne Pierre. 
The taxpayer was the sole member of a limited liability corporation. She gave gilts of 
interests in the LLC to irust.s that she had established for her son and granddaughter, and 
then sold the remaining interests in tlie LLC to each of the trusts. The threshold issue in 
the case was one of first impression; in a precedent-setting decision by the full Tax 
Court, reported at 133 T.C. 24 (2009), the Tax Court held that the transfer of an interest 
in a single member LLC should be treated as a gift for tax purposes. In a separate 
decision, the trial judge resolved all remaining issues, and held substantially in the 
taxpayer's favor on the value of the gifts and the interests that she sold. Counsel for the 
Commissioner of the Internal Revenue Service was Lydia Branche. whose current title 
and address are Associate .Area Counsel. Office of Chief Counsel, Internal Revenue 
Service. One Newark Center. Suite 1500. Newark. NJ 07102, 973-645-2462. 

2. Gross V. Commissioner. T .C. Memo. 2008-221, U.S. Tax Court, Hon. James S. 
Halpem. I was lead trial counsel for the taxpayer Bianca Gross. The taxpayer gifted 
interests in a family partnership to her daughters. The Internal Revenue Serv'ice 
contended that the parties had failed to form a limited partnership under New York law. 
The trial judge held that the parties had agreed orally to form a partnership on the same 
temis as a limited partnership, and upheld the tax treatment of the gifts. Counsel for the 
Commissioner of the internal Revenue Service was Gerard Mackey. L.sq.. Internal 
Revenue Service, Office of Chief Counsel. 33 Maiden Lane. 14th Floor, New York, NY 
10038.917-421-4736, 

3. iVedelsiedi v. United Slates. U.S. District Court for the District of Colorado. Hon, 
Richard Malsch. I was lead counsel for the plaintiff. The Internal Revenue Service 
contended that the plaintiff was not the true owner of his business, but dial he was acting 
as a nominee for a third party who had been convicted of tax evasion and other offenses. 
The IRS commenced a levy action against the taxpayer's business, and plaintiff tiled a 
wrongful levy action. Following discovery, the IRS conceded in full. This matter was 
commenced in 1994 and concluded in approximately 1995. I have been unable to locate 
or to recall any information concerning the docket number or the name of counsel for the 
United Stales. To the best of my recollection, there was no reported decision in the ca-se. 
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4. Barr v, Umlecl Slciu-s, 89-2 U.S. Tax Cas. (CCH.) P9543 (E.D.N.Y, 1989). Hon, 
Eugene Nickerson, The plaintiff in this case had previously been convicted in connection 
with certain stale crimes. The Internal Revenue Service asserted that he was liable for 
penalties as a tax shelter promoter based on the prior conviction. 1 was lead counsel in 
opposition to the Govcrnment'.s motion for summary judgment, on which the court niled 
in favor of my client. Counsel for the United States was M. Lawrence Noyer. Jr., ihen- 
Assistant United States Attorney. S have no information concerning current address or 
telephone number. 

5. Unilad Sicilex v, Marcos. No. SSSS 87 Cr. 598 (JFK), l.t.S. District Court. Southern 
Di.strict of New York. Hon. John F. Keenan. In 1988, the United States indicted 
Ferdinand Marcos, the former President of the Philippines, his wife, former Philippines 
First Lady Iraelda Marcos, and Adnan Khashoggi, on RICO and other charges. The 
central allegation in the case was that the defendants had engaged in acts to loot the 
treasury of the Philippines and other wrongful acts, and that they had invested the funds 
in real estate in New York and in other assets. 1 was associate counsel during the grand 
jury investigation and trial, i had substantial responsibility for pretrial submissions to the 
U.S. Department of Justice on behalf of President Marcos and Mr.s. Marcos. President 
Marcos died prior to trial. I had primary' responsibility for all motions, discovery', and 
jury charge reque.sts submitted on behalfof Mrs. Marcos. Mrs. Marcos and Mr. 
Khashoggi were acquitted on all counts. Reported decisions that I have been able to 
locale are at 1990 U.S. Dist. LEXIS 6541; 1990 U.S. Dist, LEXIS 5023; 1990 U.S. Disl. 
LEXIS 3280; 1990 U.S Dist. LEXIS 2678 1990; U.S, Dist. LEXIS 2317; 1990 U.S. Dist. 
LEXIS 2049; 1990 U.S. Dist. LEXIS 1684; 1990 U.S Dist. LEXIS 1603. The senior 
partner at my firm representing Mrs. Marcos was John J. Tigue, Jr., who is now deceased, 
■frial counsel for Mrs. Marcos was Gerry Spence. The Spence Law Firm. LLC, ! 5 South 
Jackson Street, JacLson. Wyoming 830()1, 800-967-2117. 307-733-7290. Counsel for 
defendant Adnan Khashoggi was James P. Linn, who is now deceased. Lead counsel for 
the United States was Charles G. LaBclla, whose current address is Office of the U.S. 
Attorney. 880 Front Street. Suite 6293, San Diego. CA 92101, 

6. Bingham v Zolt. U.S. Di.strict Court. Southern District of New York, Hon. Kenneth 
Conboy. The plaintiff in this matter was the Administrator of the Estate of Robert 
Marley. the reggae performer. The claims, which included civil RICO and fraud 
allegations, were brought against two attorneys, an accountant, and their respective finns. 
alleging that certain documents had been backdated to transfer valuable royalty rights 
from the Estate to third-party defendant Rita Marley. My client, Martin Oliner. was a lax 
attorney. The allegedly backdated documents were used to implement tax planning- The 
complaint was filed in approximately 1986. and the case was tried in 1992. At the 
inception. I was associate counsel. Over time. 1 took primary responsibility for all 
discovery, motions, and jury charge requests, and I was associate counsel at trial. Mr. 
Oliner was found not liable following a three-month jury trial. The reported decision that 
I liave located is at 683 F. Supp. 965 (SONY 1988). Lead trial coutisel Ibr Mr. Oliner 
was Robert S. Fink, whose current address is Kostelanetz & Fink LLP Seven World 
Trade Center. New York. NY' 10007. 212-808-8100. Lead counsel forthe plaintilTwas 
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Robert Brundige. Jr.. Hiighes Hubbard & Reed, whose current address I understand to be 
!01 Hudson Street. Suite .JdOl, Jersey City. NJ 07302-3910. 201-946-5701 , Counsel for 
co-defendant Marvin Zolt. was Ray Bcckcrman, whose current address I understand to be 
Ray Beckerman. P.C.. 108-18 Queens Boulevard. 14th Floor. Forest Hills. NY 11375. 
718-544-3434. Counsel for co-defendanl David Steinberg was Jeremy Mi.shkin. 
Montgomery. McCracken, Walker & Rhoads, 123 South Broad Street, Philadelphia. PA 
19109. 215-772-1500, Counsel for co-defendant Coudert Brothers vvas Paul D. 

Friedlan4 whose current address is White & Case LLP. 1 155 Avenue of the Americas. 
New York, NY 10036, 212 819 8917. Counsel for eo-defendanls Greenslein Gorelick et 
al. and Bluestein Rutstein et al. were John V, Fabiani. 570 Lexington Avenue. New York. 
NY 10022. 212-644-4420. and James Nunemaker. whose current address 1 do not have. 
Counsel for third-party defendant Rita Marley was Kaare Phillips, whose current address 
is Deloitte Consulting LLC. 1633 Broadway, New York. NY 10019, 212-492-4149. 

7. Securities ami Exchange Commission v. Amar. Ll.S. District Court, District ofNew 
Jersey, Hon, Nicholas Politan. This matter involved SEC enforcement action concerning 
the business Crazy Eddie, Inc. I was associate counsel for defendant Sam M. Antar from 
approximately 1992 through 1994, and lead counsel from 1994 through approximately 
1996. My client had been a one-third owner of Crazy Eddie prior to its initial public 
olTering. In a decision reported at 7 1 F.3d 97 ( 1 995), wliich I argued, the Third Circuit 
ordered the disquaiillcalion of the trial judge. At some point following that decision. I 
withdrew from the matter by mutual agreement with niy client. Counsel for Securities 
and Exchange Commission was Richard Simpson, whose current address I understand to 
be 100 F Street. N.E., W'ashinglon. D.C. 20549-4030. (202) 551-4492. Counsel for co- 
defendant Alan Antar was Gerald Krovatin, Esq., whose current address 1 understand to 
be Krovatin Klingeman. LLC. 744 Broad Street, Suite 1 903. Newark, NJ 07102 973-424- 
9777. 

8. Guess?, Inc. \ .Spiege/mon. U S. District Court. Central District of California. This 
matter involved an action for civil RICO and other claims brought by Guess?, Inc. against 
counsel for Jordache Enterprises. It was related to other actions that were brought 
between and among the shareholders of Guess ?. Inc. and Jordache Enterprises. 1 had 
primary responsibility for all legal briefing, and participated in all discovery . The matter 
began in the mid- 1980s. and was settled in approximately 1990. Lead counsel for the 
defendant was Edward M. Spiro, whose current address is Morvillo .Abramowitz et al.. 
565 5th Avenue. New York, NY 10017. 212-856-9600. Lead counsel for Guess?. Inc. 
was Howard Weitzman, whose current address ts Kinsella Weiiznian iser Kump & 
Aldisert LLP. 808 Wilshire Blvd. 3rd Floor, Santa Monica. CA 90401. 310-566-9800. 

9. United States v. Miller. Docket No. 95-5404 and 95-5426. Eleventh Circuit Court of 
■Appeals. 1 was appellate counsel in this matter in 1996 and 1997. The central issue was 
whether the defendant should be resentenced due to a breach of the plea agreement by tlic 
United States, Following full briefing on appeal, the Government conceded the issue, 
and the appeal was dismissed and the case was remanded. 1 can no longer recall the 
names of counsel for the (inited States, 
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!0. Hen’xi i>. MetropnUtan Transpnnalion Auihorily. 827 F. Supp. 1069 (S.D.N. Y. 

1993), Hon. Kimba M. Wood. This matter was an injunction action in which a candidate 
for public oFficc challenged the policy of a billboard company not to negotiate rate 
discounts with political candidates. I was responsible for briefing and participated in ail 
discovery in the action on behalf of the defendant billboard company. The court denied 
the preliminary injunction, and plaintiffs did not proceed with the case. Counsel for the 
plaintiff was Daniel R. Bright. 1 do not have bis current address or contact information. 

16. Legal Activities : Describe the most significant legal activities you have pursued. 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities, l.isl 
any client(s) or organization(s) for whom you performed lobbying activities and describe 
the lobbying activities you performed on behalf of such clientls) or organizations(s). 
(Note: As to any facts requested in this question, please omit any information protected 
by the attorney-client privilege.) 

The most significant part of my practice since joining Fulbright & Javvorski LLP, in 
addition to the litigation matters discussed above, has been the representation of 
taxpayers in IRS civil examinations and criminal matters. For example, from 2004 
through 201 1 , 1 headed a team representing over one hundred high net worth individuals 
before the Internal Revenue Serv'ice relating to investments in "listed transactions." 
including presentations to the IRS personnel drafting a global settlement initiative, 
representation before IRS Examination and Appeals and guidance to taxpayers 
concerning settiemem proposals. I have also represented numerous individuals in 
connection with voluntary disc!osure.s to the Internal Revenue Service, including in 
connection with the IRS's recent enforcement initiative concerning offshore bank 
accounts, and in other matters. 

Throughout ray career, I have represented individuals who were identified as witnesses, 
subjects, or targets of state and federal grand jury investigations in criminal tax and other 
while collar criminal investigations, 1 have also represented individuals in plea 
negotiations and sentencing. In addition to the items listed in response to question ! 5. 1 
have participated as associate counsel for the defendant in three criminal tax 
prosecutions, and one criminal prosecution for obstruction of jiLstice. that were tried to 
verdict. I was also lead counsel in one appellate case involving criminal lax issues and 
two additional criminal appeals. I have also represented numerous individuals and 
companies before IRS Examination and IRS Appeals, and 1 have represented a number of 
taxpayers in several Tax Court matters that were resolved prior to trial. 1 have also 
represented individuals and companies in stale and local civil and criminal la.x malter.s in 
New York, 

As examples of other significant tax matters, 1 negotiated with the IRS for a civil 
resolution of corporate, personal and income ta.\ liability in a complex matter that 
resulted from omitted income and a cash payroll. I have been and am currently 
representing a not-for-profit entity in connection with IRS examinations of its donors. 
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and ill connection with the preparation of its officers and employees who have been 
called as witnesses in trials in several trials. 

1 have represented clients in a range of white collar criminal defense matters. In addition 
to tax matters. I have participated in internal corporate investigations involving securities. 
Foreign Corrupt Practices Act, and other financial crimes issues. As examples. ! 
participated in the representation of a major defense contractor in a securities 
investigation, which resulted in a decision not to prosecute. I represented a family of 
prominent South American business owners and negotiated the release of more than S50 
million in bank accounts that had been frozen by the United States under civil forfeiture 
statutes. I was part of a team of attorneys who represented defendants in a civil RICO 
mailer brought by the United States concerning the private sanitation industry 
I have also represented clients in commercial litigation matters. 

1 do not engage and have not engaged in lobbying activities on behalf of any clients 

! 7. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
brielly the subject matter of the course and the major topics taught. If you have a 
syllabu.s of each course, provide four (4) copies to the committee. 

Faculty. Course on fraud and criminal tax issues in IRS examinations. National Tax 
Practice Institute. I. as Vegas. Nevada. July 11-15. 2001 

instructor, "Civil and Criminal Tax Penalties and Monetary Offenses," New York State 
Society ofCertified Public .Accouniants/Foundation for .Accountant Education, presented 
in New York, New York, November 14. 1995. and .August 22. 1996. Copy of course 
materials supplied. 

Instructor, "Civil and Criminal Liability: WTiat The .Accountant Needs To Know." The 
Center for Professional Education, Inc., presented in Saddle Brook, New Jersey. June 3. 
1994. Clark. New Jersev, July 12, 1995, and Philadelphia. Pennsylvania, October 20. 
I994.May 1, 1995. and September 1. 1995, 

1 8. Deferred Income/ Future Benefits : List the sources, amounts and dates ofall 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, profes.sional services, firm membership.s, former employers, clients or 
customers. Describe the arrangements you have made to be compensated in the future 
for any financial or business intcrc.st. 

If 1 am confirmed, 1 will resign a,s a partner of Fulbright & Javvorski LLP. Pursuant to 
the terms of the partnership agreement, I will receive a refund of my capital account. 
Under the terms of the partnership agreement, a payment of approximately 80% of the 
refund of my capital account will be made within six months of my resignation from the 
firm. The remaining portion of my capital account will be paid in April 2012 after a final 
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accounting is completed. 1 will not participate personally and substantially in any 
particular matter that will have a direct and predictable effect on the ability or willingness 
of Fulbright & Jaworski LLP to meet its obligations to make these payments to me. 
unless 1 first obtains a written waiver pursuant to 18 L'.S.C. § 208(b)(i). or qualify for a 
regulatory exemption pursuant to 18 U.S.C. § 20S(b)(2), 

Under the partnership agreement, within 90 days of withdrawal from Fulbright & 
Jaworski LLP. 1 will receive compensation for calendar year 201 1 based on an objective 
formula, prorated for the number of days for which 1 was a member of the firm. Under 
this formula. 1 will not participate personally and substantially in any particular matter 
that will have a direct and predictable effect on the ability or willingness of Fulbright & 
Jaworski LLP to pay this compensation, unless I first obtain a written waiver pursuant to 
1 8 L'.S.C. § 208(bXl ). or qualify for a regulatory e.xemption pursuant to 1 8 U.S.C, § 
208(b)(2). 

I will continue to participate in the Fulbright & Jaworski LLP Defined Benefit Plan. 
Accordingly. I will not participate personally and substantially in any particular mailer 
that will have a direct and predictable effect on the ability or willingness of Fulbright & 
Jaworski LLP to meet its obligations to me under the defined benefit plan, unless I first 
obtains a written waiver pursuant to 18 U.S.C. § 208(b)(1). or qualifies for a regulatory 
exemption pursuant to 1 8 U.S.C. § 208(b)(2). 

1 also have a Fulbright & Jaworski LLP Cash Balance Defined Benefit Plan. 1 will 
rollover this plan into non-confiicting assets in a qualifying IRA within 120 days of my 
withdrawal from the firm. 1 also participate in the Fulbright & Jaworski [,LP Profit 
Sharing Plan. I will rollover the assets in this plan into non-conflicting a.ssets within 1 20 
days of my withdrawal from the firm. 

Pursuant to the terms of the partnership agreement. 1 will receive a payment of the 
amount in my Fulbrigln & Jaworski LLP 401{k) .Account which I will roll over into non- 
conflicting assets. This payment will be made within 30 days of my withdrawal from the 
firm. 

19. Outside Commitments Purina .Service : Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during your 
service? If so, explain. 

1 have no plans for outside employment, 

20- Sources of iBcumc : List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees. dividend.s. interest, gifts, rents, royalties, licensing fees, honoraria, and other items 
exceeding $500 or more (if you prefer to do so. copies of the financial disclosure report, 
required by the Etltics in Governntent Act of 1978. may be substituted here). 

See attached SF-27S Financial Disclosure Report- 
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2 1 . Statement of Net VV'orth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement. 

22 . Potential Conflicts of Interest : 

a. Identify the family members or other persons, parties, affiliations, pending and 
categories of litigation, financial arrangements or other factors that arc likely to 
present potential confiicts-of-interest when you first assume the position to which 
you have been nominated, E.Kplain how you would address any such conflict if it 
were to arise. 

In connection with the nomination process. 1 have consulted with the Department 
of Justice's ethics ofllce to identify potential conflicts of interest. The Department 
of Justice's ethics office works with the Office ofGovemment Ethics when 
identifying these potential conflicts of interest. Any potential conflicts of interest 
will be resolved in accordance with the terms of an ethics agreement that I have 
entered into with the Department's designated agency ethics official. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

In connection with the nomination process, I have con,sulted with the Department 
of Justice's ethics office to identify potential conflicts of interest. The Departnieni 
of Justice's ethics olTice works with the Office of Oovemment Ethics when 
identifying these potential conflicts of interest. Any potential conflicts of interest 
will be resolved in accordance with the terms of an ethics agreement that I have 
entered into with die Department’s designated agency ethics official. 

23. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association's Code of Professional Responsibility calls for "every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged." Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. If you are not an 
attorney, please use this opportunity to report significant charitable and volunteer work 
you may have done. 

1 participate in the Tax Court Calendar Call project that is conducted by the New' York 
County Lawy ers Association. As part of this project. I attend the Tax Court calendar 
calls in New York, and offer consulting services to pro se petitioners. 1 have devoted 
approximately forty hours to this program, both through attendance at the Tax Court and 
in related organizational activity, over the last tvvclvc months. 
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FINANCIAL STATEMENT 


NET WORTH 


Provide 


complete, current 


financial 


statement which itemizes in detail all assets 


bank 


accounts. 


securit les , 


net wortn 
(including 
trusts , 


real estate, 

investments, and other financial holdings) all liabilities 
(including debts, mortgages, loans, and other financial 
obligations) of yourself, your spouse, and other immediate 
members of your household . 


1 ASSETS 

LIABILITIES 1 

Cash on hand and in banks 

400, OCO 

Notes payable to banks-secured 


U.S. Government securit ies-add 
schedule* 


Notes payable to banke- 
unsecured 

C 

Listed securities-add schedule 

0 

Notes payable to relatives 

0 

Unlisted securit iea- -add schedule 

0 

Notes payable to others 


Accounts and notes receivable- 

0 

Accounts and bills due 

0 

Due from relatives ar.d friends 

0 

Unpaid income tax 


Due from others 

0 

Other unpaid income and 
interest 

“ 

Doubt f u 1 

0 

Real estate mortgages payable 
add schedule 

D 


— 

Chattel mortgages and other 
liens payable 


Real estate mortgages receivable 


Other debts-iteroire; 

0 

Autos and otner personal property 

2C0, OCO 




qIHI 



Other assets itemize: 




Fulbrighc S> Jaworski LLP capital 
account 

336. OCO 



Fulbright & Jaworski LLP Defined 
Benefit Plan •estimated 

336. OCO 



Fulbi'ighc & Jaworski LLP Cash 

Balance Plan 

lo.OOO 





Total liabilities 

0 



Net Worth 

3.-l3'?,000 

local Assets 

3,457.000 

Total liabilities ana net worth 

3,457,000 

CONTINGENT LIABILITIES 


GENERAL INFORMATION 
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Ms. Keneally, the tax division has heen operating, as you know, 
without a confirmed head for more than 2 years now. What chal- 
lenge does this pose? And should you be confirmed, what priorities 
will you set for the division? 

Ms. Keneally. Thank you. Senator, for that question. I have the 
greatest of respect for the tax division. I believe it is doing very 
good work today. 

In terms of priorities, my very first priority will be to listen and 
to learn what the tax division is currently doing, if I’m fortunate 
enough to be confirmed. 

I do understand that a current priority is offshore tax compliance 
and the offshore tax compliance initiative, and I think that is a 
very important priority. And if I’m fortunate enough to serve, I 
would be very supportive of that priority. 

In addition, I think it is always important that the tax division 
pursue enforcement against fraudulent tax schemes and those who 
promote fraudulent tax schemes, including professionals who lead 
taxpayers into false returns or fraudulent positions. And if I’m for- 
tunate enough to serve, I would see that as a priority. And I under- 
stand it is always a priority that we enforce the laws against tax 
defiers. 

Senator Kohl. What is your background that brings you here 
today in terms of your professional experience? 

Ms. Keneally. My practice area is in representing taxpayers 
both in civil and criminal tax matters. I’ve been doing that for well 
over 25 years. 

My education is in tax law. I have an LLM in tax. I’ve also 
served in various capacities at the ABA tax section. I chaired the 
Committee on Civil and Criminal Tax Penalties. I chaired the Com- 
mittee on Standards of Tax Practice, which is the ethics Committee 
of the tax section. And I’m now a vice chair of the tax section. And 
in those capacities, I have worked with the IRS, with the tax divi- 
sion, with the Treasury Department in terms of making rec- 
ommendations on tax enforcement policies. 

Senator Kohl. Ms. Keneally, last year, the tax division collected 
$566 million in unpaid taxes, and, yet, the IRS data suggested that 
the annual tax gap between taxes paid and the amount of remain- 
ing unpaid tax revenue in this country is close to $300 billion a 
year. 

I understand now that the tax division’s role is limited to certain 
civil litigation and criminal cases that are referred to you or to it 
by the IRS. 

Nevertheless, what more can or would your division do, working 
with the IRS, to help close that tremendous tax gap? 

Ms. Keneally. I appreciate that issue. Senator, very much. I be- 
lieve that it is important that the tax laws be enforced so that 
those taxpayers who are in compliance have confidence in the in- 
tegrity of the tax system and that it is — that they are treated fairly 
because those who are not in compliance are pursued. 

I believe that the selection of cases, in order to get the message 
out and to create the deterrence and voluntary compliance by ev- 
eryone else, is a very effective way to close the tax gap. 

So if I am fortunate enough to be confirmed, I believe a commit- 
ment to full enforcement is important and priority. 
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Senator Kohl. How many lawyers are there in this part of the 
DOJ? 

Ms. Keneally. My understanding is that it is — I’ve seen num- 
bers that say between 350 and 400, if the numbers that I’ve 
seen 

Senator Kohl. Well, you have a great staff there, at least in 
terms of numbers and, I am sure, quality to pursue collection of un- 
paid taxes. 

Ms. Keneally. Senator, I’ve had the privilege of representing 
taxpayers in matters where — well. I’ve been on the other side of 
the table from the Department of Justice tax division. I know them 
to be great and dedicated lawyers. 

Senator Kohl. All right. The tax division has recently made a 
major push to prosecute individuals and corporations that hide 
their income and assets in offshore bank accounts to avoid paying 
taxes. 

This costs the government, according to some estimates, up to 
$100 billion a year in lost revenue. 

In written commentary, you’ve been critical of certain enforce- 
ment efforts against citizens and corporations accused of hiding 
profits in foreign tax shelters. 

Given these views, can we count on you to continue the division’s 
efforts and to do an even better job in aggressively pursuing off- 
shore tax shelters? 

Ms. Keneally. Absolutely, Senator. I applaud the work done by 
the Internal Revenue Service and by the tax division in its offshore 
enforcement. I have made some comments that were directed to 
certain aspects of how matters were handled, some of which have 
resulted — both the IRS and the division have made certain changes 
over time in the practices as result of some things that the private 
bar has called to its attention, but I absolutely applaud that effort 
and would be committed, absolutely, to the enforcement in the off- 
shore tax matters. I view that as an absolute priority. 

Senator Kohl. Thank you. Finally, what leads you to this job 
possibly here today? You have been a successful practitioner in pri- 
vate litigation and, I am sure, making a lot more than you are 
going to make as a public servant. 

So what brings you here today? 

Ms. Keneally. It is an absolute privilege to serve one’s country 
and I would value that privilege, if I am fortunate enough to be 
confirmed. This is an area that has been the heart of my career 
and it is a place where I think I can bring experience and skill to 
serve my country, and I would welcome that opportunity. 

Senator Kohl. Thank you. 

Senator Grassley. 

Senator Grassley. Thank you once again for coming to my office 
yesterday. A couple questions I am going to ask you first are ques- 
tions that I ask every assistant attorney general and maybe other 
people in other departments. 

Would you commit to working with Congress, the Government 
Accountability Office, and any inspector general, where applicable, 
in a timely and constructive manner, to address the oversight and 
other needs of Congress and would you also encourage others to do 
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so, even in, in encouraging others to do so, yo might not get them 
to do it? 

Ms. Keneally. I am sorry. Senator, I 

Senator Grassley. Maybe I should not have ad libbed the de- 
tails. 

[Laughter.] 

Ms. Keneally. I am sorry. Senator. I just want to make sure I 
understand the question, because I would take any Committee seri- 
ously. 

Senator Grassley. Let me just repeat it, please. Will you commit 
to working with Congress, the Government Accountability Office, 
and any IG, where applicable, in a timely and constructive manner 
to address the oversight and other needs of Congress, and will you 
encourage others to do so? 

Ms. Keneally. Senator, I understand this question from our dis- 
cussion yesterday. I would certainly, as I said to you yesterday, be 
responsive to any inquiries, absolutely, from your office or from the 
Senate or any other branch of the government, as appropriate. 

Senator Grassley. Thank you. The second question that I ask 
everybody is along the same lines, but be a little more specific, be- 
cause a lot of times, we do not get correct answers; sometimes, not 
ever, but generally not in the first response. 

Would you respond in a timely and substantive manner to any 
requests that I make? 

Ms. Keneally. Senator, I cannot imagine that I would not re- 
spond to an inquiry that would come from a Senator. 

Senator Grassley. Why not stop there? 

[Laughter.] 

Senator Grassley. As we also discussed yesterday, for more than 
10 years as Chairman and then Ranking Member of the Senate Fi- 
nance Committee, I joined Chairman Baucus to close the tax gap. 

In addition to closing loopholes, we also provided the IRS with 
tools to root out tax evasion, including mandatory disclosure of pos- 
sible tax shelters. In the April-May 2007 edition of the Journal of 
Tax Practices and Procedures, you expressed concern that, “The 
war on tax shelters will give rise to entrenched enforcement 
mindset.” 

Later that year, in the October-November 2007 edition of the 
same publication, you published another article titled, “The In- 
creasing Risky Business of Tax Gap Evasion and Voluntary Disclo- 
sure.” 

I would like to better understand your position, so I would ask 
these questions. One, over the course of your long career as a tax 
professional, apart from your tax controversy work, did you ever 
conduct tax planning for clients? 

Ms. Keneally. No, sir. 

Senator Grassley. No, sir. You said no. 

Ms. Keneally. No, Senator. I did not conduct tax planning 
and 

Senator Grassley. That is OK. Did you help develop any tax 
shelters or advise your clients to participate in them or in any list- 
ed transactions? 

Ms. Keneally. Certainly not. Senator. 
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Senator Grassley. It seems from the April-May 2007 article that 
you believe that the IRS is focusing too much on tax shelters and 
listed transactions. How would you reconcile this position with the 
fact that many of us in Congress and, particularly, the public at 
large, believe just the opposite? 

Ms. Keneally. Senator, thank you for the opportunity to clarify. 
I believe that the IRS and the tax division accorded necessary re- 
sources to the enforcement against the tax shelter industry. I be- 
lieve that that was an essential battle for tax enforcement and that 
the IRS and the tax division should be commended for the very 
good work that they did. 

My article was directed at the need for fairness to all taxpayers 
who come before the IRS. There were certain mechanisms that 
were put in place that were important and useful in tax shelter en- 
forcement that may be a bit much in the average examination of 
the ordinary taxpayer, and my article was intended to get at that. 
And we have recently seen that the IRS has made some changes 
along the lines that were suggested in that article. But I am firmly 
committed to tax shelter enforcement and, frankly, it has been my 
experience as a private practitioner that you see it arise in the vac- 
uum of enforcement, and I think there always needs to be diligent 
enforcement in that area. 

Senator Grassley. Do you want your second round now? 

Senator Kohl. Go ahead. 

Senator Grassley. Thank you. I would like to ask about the In- 
ternal Revenue Service whistleblower program. While there is a 
longstanding whistleblower reward program at the IRS, I authored 
changes to those provisions in 2006. The changes were made to 
incentivize whistleblowing on big dollar tax fraud. 

A recent Government Accountability Office report indicates that 
my efforts were successful. The IRS has received tips on more than 
9,500 taxpayers from 1,400 whistleblowers in just 5 years. 

However, I remain concerned that the IRS, like the Justice De- 
partment, with the False Claims Act revisions that I did in 1986, 
continue to treat whistleblowers kind of like skunks at a picnic. 

For example, the IRS’ offshore compliance program likely would 
not have achieved the success it has without the knowledge it re- 
ceived from foreign bank employees. Yet, as I stated in a letter to 
the IRS commissioner, June last year, I have serious doubts that 
the IRS effectively utilized the information provided to it by a UBS 
whistleblower. 

Information from whistleblowers should result in easy money for 
the IRS, which is really easy money then for the Federal Govern- 
ment. 

My first question. Many practitioners and corporations are op- 
posed to the IRS whistleblower program. Do you support the IRS 
whistleblower program? What concerns, if any, would you have 
about it, if you have any concerns? 

Ms. Keneally. Senator, I support the IRS whistleblower pro- 
gram. I have actually had the privilege of doing at least one panel 
presentation on the whistleblower program. I think it is an excel- 
lent program and I think we will see rewards in the years to come 
from it. 
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Senator Grassley. In the UBS case, the Department of Justice 
sat on the information provided by the whistleblower for a very 
long time before acting on it. The IRS has a policy that whistle- 
blower cases will not be prioritized over other audits. 

Do you agree with this policy? 

Ms. Keneally. Senator, I am not familiar with that policy. 

Senator Grassley. OK. Then could you study it and answer it 
in writing? 

Ms. Keneally. I would be delighted to take a look at that policy 
and to respond in writing, yes. Senator. 

Senator Grassley. OK. I think we will submit two more subsets 
to that. I think I will have you answer each of them in writing. 
OK? 

Ms. Keneally. I look forward to that. Thank you. 

Senator Grassley. The IRS is currently in the midst of a historic 
enforcement action against offshore tax evasion and the Justice De- 
partment is playing a key role. These questions, I think, are a little 
more pointed than what Senator Kohl just asked. 

Is your opinion regarding the offshore voluntary compliance ef- 
fort the same as your opinion regarding efforts regarding the dis- 
closure of tax shelters and listed transactions? If not, please ex- 
plain why they should be considered differently. 

Ms. Keneally. As with tax shelters and listed transactions, I be- 
lieve that the IRS’ initiatives and the tax division’s initiatives in 
offshore voluntary compliance are important, vital, and have been 
very effective to date. 

Senator Grassley. In other words, I think you just answered 
then, in regard to my last statement, that you do not — that they 
should not be considered differently. 

Ms. Keneally. I view them as equally important goals for the 
Service and tax enforcement. 

Senator Grassley. Another pointed question. Are you now rep- 
resenting or have you represented any clients that are partici- 
pating or have participated in the IRS amnesty program? 

Ms. Keneally. Yes, I have. 

Senator Grassley. Last year, this Committee considered a bill to 
reauthorize an earmark for the Boys’ and Girls’ Club of America, 
the national umbrella group for hundreds of clubs around the coun- 
try. 

After learning about the executive compensation of the organiza- 
tion’s CEO, I joined some of my colleagues on this Committee in 
asking questions about this organization’s activity. 

As a result, we learned that this National umbrella group held 
tens of millions of dollars offshore to avoid taxes on the income 
generated by these investments. 

Let me say, parenthetically, here that that is specifically what 
the organization said that they — that they put the money offshore 
to avoid taxes. So, question. 

Have you set up any offshore blocker entities or advised clients 
to invest in such vehicles? 

Ms. Keneally. Never, Senator. 

Senator Grassley. Do you believe it is appropriate for Federal 
grants to be awarded to entities that utilize such blocker entities? 
And let me say, in regard to that. Boys’ and Girls’ Clubs get a lot 
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of Federal money. So, obviously, we are asking the question, why 
should we give Federal money to them if they have got money off- 
shore, $50 million or $60 million offshore, that is not paying taxes 
or why would they not be using that for the good of the organiza- 
tion. But you heard my question. 

Ms. Keneally. Yes, Senator. 

Senator Grassley. Do you want me to re-read it? 

Ms. Keneally. No. I understand the question. I am a very firm 
believer in tax compliance. In my representation of clients with off- 
shore bank accounts, my efforts have been to bring them back into 
tax compliance. I do not feel qualified to comment either specifi- 
cally on the situation that you are describing or 

Senator Grassley. And I am not asking you to comment on the 
Boys’ and Girls’ Club. I just was using that as an example. 

Ms. Keneally. It is also outside my own experience or expertise, 
I believe, to comment on how grant money should be accorded. But 
I do believe that tax compliance is important and that offshore — 
the use of offshore accounts and offshore assets for non-tax compli- 
ance is something that is vital to law enforcement. 

Senator Grassley. And I can understand maybe why you would 
want to not comment on the Federal grant. 

This will be my last question. It involves revolving door and con- 
flict of interest. 

In your discussion yesterday, you mentioned that you have good 
working relationships with many at the IRS and the Department 
of Justice Tax Division. The Committee has also received letters of 
support from a distinguished group of bipartisan tax attorneys, in- 
cluding several who have served in the position for which you are 
nominated. 

I have been concerned for many years about the revolving door 
at the Securities and Exchange Commission. Professionals fre- 
quently move from industry to the SEC and then back to the indus- 
try where they came from. 

I am increasingly concerned about the phenomenon at IRS, Jus- 
tice Tax Division, and, also, the Treasury Department. I appreciate 
that the government benefits from the experience of the profes- 
sionals that are on the ground and vice versa. However, I remained 
concerned about equal enforcement of the laws; in this case, the tax 
laws. 

It is difficult for individuals to set aside prior relationships when 
they move into government positions. I would appreciate your 
thoughts on how you intend to balance the demands of this new po- 
sition that you are going to with your longstanding relationships 
with the tax practitioner community. 

Ms. Keneally. Senator, I appreciate that question. Thank you. 
I am aware of the ethical obligations. I have been an advocate my 
entire career. I will be as strong or stronger an advocate, if I am 
given the opportunity to serve my country in this position. 

I have served in the past, as I stated, as the chair of the Stand- 
ards of Tax Practice Committee of the ABA tax section, which is 
the ethics Committee of the tax section. 

I will remain very aware of all conflict issues, both the written 
ones and the others that come up through personal relationships. 
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and will always remain conscious, if I am given this opportunity, 
that my duties lie toward law enforcement and to the division. 

Senator Grassley. Thank you, Ms. Keneally. 

Thank you, Mr. Chairman, for your courtesy. 

Senator Kohl. Thank you. Senator Grassley. 

Ms. Keneally, as a defense attorney for tax and white collar 
crime, you will bring a unique perspective to the division’s criminal 
enforcement activities. 

How will this experience inform your decisions and your strategy 
to make you even better at the job than someone without your ex- 
perience might be? 

Ms. Keneally. Senator, I have had a large number of years of 
knowing the cases from the other side. I believe I will have an ap- 
preciation for what arguments will be made, what strategies may 
be taken in cases, and, frankly, an appreciation for how tax evasion 
and tax avoidance occurs, because I have been deep in it for many, 
many years. 

Senator Kohl. All right. Ms. Keneally, effective enforcement of 
tax laws requires close coordination between the IRS and the tax 
division. From your perspective, having represented individuals 
and businesses on tax matters both before the IRS and the tax di- 
vision, do you think that current coordination between these two 
organizations is sufficiently effective? 

How can it be better and what will you intend to do to see that 
the coordination is better? 

Ms. Keneally. Senator, I am neither at the IRS nor the tax divi- 
sion at the moment, so I can’t speak directly to what their coordi- 
nation efforts are. 

As a private practitioner, it appears to be a very good working 
relationship. I have every understanding that there is mutual re- 
spect and cooperation between the Service and the tax division. I 
would do everything in my power, if I am fortunate enough to be 
confirmed, to foster that. 

I have, through both my practice and my role at the ABA tax sec- 
tion, developed some very good relationships with various people at 
the Internal Revenue Service, as well as in the tax division, and 
I would work to encourage those relationships and good working 
relationships. 

Senator Kohl. All right. At this time, I would like to ask consent 
to add to the record a statement in support of Ms. Keneally’s nomi- 
nation from Senator Gillibrand, and, also, a letter from top tax offi- 
cials from previous Democratic and Republican administrations. 

[The letters appears as a submission for the record.] 

Senator Kohl. You have done a very good job here today. We ap- 
preciate your coming, and we will allow you to leave the stand at 
this time. 

Ms. Keneally. Thank you. 

Senator Kohl. Now, we would like to ask Judge Wimes to step 
forward, please. Please raise your right hand and repeat after me. 

[Witness sworn.] 

Senator Kohl. Thank you. You may be seated. 

Judge Wimes, we will be happy to take your introductions of 
your family members who are with you, as well as your statement, 
before we ask you questions. 
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STATEMENT OF BRIAN C. WIMES, NOMINEE TO BE UNITED 

STATES DISTRICT JUDGE FOR THE EASTERN AND WESTERN 

DISTRICTS OF MISSOURI 

Mr. WiMES. Thank you, Senator. First, I would like to thank this 
body, the Judiciary Committee, Senator Kohl, Senator Grassley, for 
holding this hearing. I am truly grateful and honored to he here 
and look forward to answering your questions. 

I would like to thank the President, President Obama, for the 
nomination. Again, I am truly grateful and humbled by that. 

I want to acknowledge my home State Senators, Senator Claire 
McCaskill for her introduction. She’s had an impact on my career. 
Also, I would like to acknowledge Senator Blunt for his support 
and whose family has had an impact. 

His son, former Governor Matt Blunt, appointed me to my cur- 
rent position I hold now. 

I’d like to introduce my family. I have my wife here. I have my 
youngest right next to her, Saige, she’s 7 years old. I have my mid- 
dle child, Gabrielle, who is 12. Here, also, Sydney, my oldest, she’s 
14, a freshman. Thank you. 

I’d like to acknowledge my dad, who’s here with me; my great 
uncle, Charles Wimes; my great uncle. Uncle John, he turned 90 
this May and he made it down from New York this morning. Him 
and my cousin, Jill, his daughter, and they’re representing our 
family from New York. 

Further, I’d like to acknowledge I have my other cousin, who is 
here locally from Virginia, our good friend, Patricia Campbell, who 
sits on the bench. She’s here with her daughter, supportive. 

And, last, here with me, my current law clerk, Matthew Sparks, 
who wanted to make this trip and I’m glad he did, and my incom- 
ing law clerk, Maggie, or Margaret, Boyd, who also joined us here 
today. 

And, last. Senators, I want to thank those family and friends and 
colleagues who are viewing on the Webcast. 

Thank you. 

Senator Kohl. Would you like to make any remarks, a statement 
of any sort? 

Mr. Wimes. None other than those. Senator. 

Senator Kohl. All right. 

Mr. Wimes. Thank you. 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 , Name : State full name (include any former names used.) 

Brian Curtis Wimes 

2, Position : State the position for which you have b.',en nominated. 

United States District Judge for the Eastern and Western Districts of Missouri 

3- Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside 

Jackson County Courthouse 
415 East 12th Street, Division 18 
Kansas City, Missouri 64106 

4. Birthplace . State year and place of birth. 

1 966; Kansas City, Missouri 

5. Education : List in reverse clu-onological order each college, law school, or any other 
institution of higher education attended and indicate fore each the dates of attendance, 
whether a degree was received, and the date each degree was received. 

1991 - 1994, Thurgood Marshall School of Law. Texas Southern University; 

J.D„ 1994 

1988 - 1989, University of Kansas; Bachelor of General Studies, 1 990 
1986 - 1 987, Longview Community College; Associate’s Degree, 1987 
1984- 1986, University of Missouri - Columbia; no degree received 
1 984, University of Central Missouri; no degree received 

6- Employment Record ; List in reverse citronological order all governmental agencies, 
business or professional corporations, companies, firms, or other enterprises, 
partnerships, institutions or organizations, non-profit or otherwise, with which you have 
been affiliated as an officer, director, partner, proprietor, or employee since graduation 
from college, whether or not you received payment for your services. Include the name 
and address of the employer and job title or description. 



2007 - Present 

!6th Judicial Circuit Court of Jackson County, Missouri 
415 East J2lh Street, Division 18 
Kansas City, Missouri 64106 
Circuit Court Judge 

2001-2007 

16th Judicial Circuit Court of Jackson County, Missouri 
415 East 12th Street, Division 50 
Kansas City, Missouri 64106 
Drug Court Commissioner 

1995-2001 

Jackson County Prosecutor’s Office 
4 1 5 East 1 2th Street 
Kansas City, Missouri 64106 
Assistant Prosecuting Attorney 

1994-1995 

Federal Bureau of Prisons 
320 First Street. NW 
Washington, DC 20534 
Anomey Advisor, Litigation Branch 

1992-1994 

Thurgood Marshall School of Law 
3 1 00 Cleburne Street 
Houston, Texas 77004 
Teaching Assistant 

Summer 1993 

Jackson County Prosecutor’s Office 
4 1 5 East 1 2th Street 
Kansas City, Missouri 64106 
Intern 

Summer 1 992 

Chicago Title Insurance Company 
1 1 00 Main Street 
Kansas City, Missouri 64105 
Intern 
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Summer 1992 
Larry Delano Coleman, PC 
8 1 8 Grand Avenue 
Kansas City, Missouri 64 1 06 
Law Clerk 

1990-1991 

Kansas City, Missouri School District 

Longan Elementary School 

3421 Cherry Street 

Kansas City, Missouri 64109 

Para-Professional 

Other A f filiations CuncomDe n sated): 

2008 - Present 

University of Missouri - Kansas City School of Law 

Kansas City Youth Court 

500 East 52nd Street 

Kansas City, Missouri 64110 

Board Member 

1 999 - Present 

Perm Valley Community College 
Criminal Justice Advisory Board 
3201 Southwest Trafficway 
Kansas City, Missouri 64111 
Board Member 

2002 - 2007 

Hope House Domestic Violence Shelter 
Location confidential due to subject matter 
Board Member 

2002 - 2007 

Missouri Association of Drug Court Professionals 
Office of State Court Administrator 
21 12 Industrial Drive 
Jefferson City, Missouri 65109 
President (2005 - 2007) 

Board Member (2002 - 2005) 
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2002 - 2007 

Mental Health Association of the Heartland 
739 Minnesota Avenue 
Kansas City, Kansas 66101 
Board Member 

2005-2006 

Kansas City, Missouri School District 
King Middle School 
4201 Indiana Avenue 
Kansas City, Missouri 64130 
Truancy Court Judge 

1996- 1997 

Union Hill Neighborhood Association 
No physical address 
Treasurer, Board Member 

1993 

Thurgood Marshall School of Law 
3100 Cleburne Street 
Houston, Texas 77004 
Research Assistant 

7. Mililarv Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received, and whether you have registered for 
selective service. 

1 have not served in the United States Military. 1 registered for the selective service upon 
turning 18, 

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Selected to participate in the Advanced Science & Technology Adjudication Resource 
Center (ASTAR) Program (20 1 0} 

Recognized by The Call Newspaper as one of the 25 most influential African American 
Kansas Citians (2009) 

Recognized by the Jackson County legislature for six years of distinguished service to tlie 
Jackson County Drug Court (2007) 
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Mental Health Community Service Award, Jackson County Mental Health Court 
Commission (2006) 

Community Service Award, United Services Community Action Agency (2003) 

Ingram Magazine's “Fort)’ Under Forty” (2002) 

One of 60 Prosecutors selected nationwide to participate in advanced DMA training at the 
national headquarters of the National District Attorney’s Association (2001) 

Meritorious Sen'ice Award, Kansas City Missouri Police Department ( 1 999) 

Service Award, Santa Fe Neighborhood Association (1998) 

Rookie of the Year Award, Jackson County Prosecutor’s Office (1995) 

Dean’s List (1993 - 1994) 

Scholarship Recipient, Black F-ntertainment and Sports Law Association (1 993) 

Regional Semi-finalist, Frederick Douglas Moot Court Competition (1993) 

Semi-finalist, Henry Doyle Moot Court Competition (1993) 

American Jurisprudence Award, Appellate Litigation (1992) 

9. Bar Associations: List all bar associations or legal or judicial-related committees, 
selection panels or conferences or which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Bar Association 

Jackson County Bar Association 

Judge for the Kit Carson Roque Scholarship (2001 - Present) 

Missouri Bar Association 

National Bar Association Judicial Council 

1 6th Judicial Circuit Court of Jackson County Committee.s: 

Budget Committee (201 1 - Present) 

Rules Committee (2009 - Present) 

Municipal Courts Committee (2001 - Present) 

Executive Management Committee (2008 - 2010) 

Communications Committee (2001 - 2008) 

Selection Committee for Family Court Commissioner (2008) 
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Strategic Planning Committee (200S) 

Ad Hoc Criminal Justice Committee (2001 -2007) 

Selection Committee for Drug Court Commissioner (2007, 2011) 

Supreme Court of Missouri 

Alternative Courts Rules Committee 

Civic Education Committee 

Drug Court Coordinating Commission 

10. Bar and Court Admission: 


a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Missouri, 1994 

There has been no lapse in membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Mis.souri Supreme Court, 1994 

There has been no lapse in membership. 

11. Memberships: 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 9 or 1 0 to which 
you belong, or to which you have belonged, since graduation from law school. 
Provide dates of membership or participation, and indicate any office you held. 
Include clubs, working groups, advisory or editorial boards, panels, committees, 
conferences, or publications. 

American Cancer Society’s Hope in The Heartland Gala 
Co-Chair (2006) 

Big Brothers Big Sisters of Greater Kansas City 
BigBrother(1996-2000) 

Greenway Fields Home Owners Association (1999 - Present) 

Hope House Domestic Violence Shelter 
Board Member (2002 - 2007) 
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Jackson County Mental Health Court 

Committee Member (2001 - 2007) 

Kansas City Youth Court 

Board Member (2008 - Present) 

King Middle School, Kansas City, Missouri School District 
Truancy Court Judge (2005 - 2006) 

Mental Health Association of the Heartland 
Board Member (2002 - 2007) 

Missouri Association of Drug Court Professionals 
President (2005 - 2007) 

Board Member (2002 - 2005) 

National Center for Fathering WATCH D.O.G.S. (Dads of Great Students) 
(2010 - Present) 

Northeast Middle School Job Shadow Program, Kansas City, Missouri 

School District 

Participant (2001) 

Penn Valley Community College, Criminal Justice Advisory Board 
Board Member ( 1 999 - Present) 

Phi Bela Sigma Fraternity Incorporated (2009 - present) 

St. Monica’s Catholic Church 
Lector (2009 - Present) 

Pledge Committee Member (2000 - 200 1 ) 

St. Peter’s School 

Cultural Bazaar Committee (2009 - Present) 

Volleyball Coach (2008 - 2009) 

Union Hill Neighborhood Association 

Board Member, T reasurer ( 1 996 - 1 997) 

University of Missouri - Kansas City School of Law 
Board Member (2008 - Present) 

b. The American Bar Association’s Commentary to its Code of Judicial Conduct 

states that it is inappropriate for a judge to hold membership m any organization 

that invidiously discriminates on the ba.sis or face, sex, or religion, or national 
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origin. Indicate whether any of these organizations listed in response to 1 1 a 
above currently discriminate or formerly discriminated on the basis of race, sex, 
religion or national origin either through forma! membership requirements or the 
practical implementation of membership policies. If so, describe any action you 
have taken to change these policies and practices. 

My neighborhood association had restrictive covenants in their rules excluding 
African Americans from home ownership. Those exclusions have been ruled by 
courts to be unenforceable and no longer exist. The covenants were removed 
from tlte by-laws by Missouri Statute in 2006. 

I am a member of the Phi Beta Sigma Fraternity, an organization that 1 pledged in 
college. The fraternity is an all male organization at the chapter I pledged and at 
the national level. 

To the best of my knowledge, none of the other organizations listed in question 
1 1(a) currently discriminates or fomrerly discriminated on the basis of race, sex, 
religion or national origin. 

12. Published Writings and Public Statements: 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or otiier published material you have written or edited, including 
materia] published only on the Internet. Supply four (4) copies of all published 
material to the Committee. 

Short introduction in the Missouri Association of Drug Court Professionals 10th 
Annual Drug Court Training Conference agenda, April 2007 and 2008. Copies 
supplied- 

b. Supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, give the 
name and address of the organization tliat issued it, the date of the document, and 
a summary of its subject matter. 

In 2008, 1 was a member of the 16th Judicial Circuit Court Strategic Planning 
Committee, which met regularly to work on a strategic plan for our judicial 
circuit. In October of 2008, the committee produced a document titled 2009-2012 
Strategic Plan. Copy supplied. 

In 2004, 1 was interviewed by the Center for Court Innovation for a report entitled 
The Future of Drug Courts. 1 do not recall the specifics of the questions or my 
answers. While I did not write the report and my ideas are not specifically 
credited to me, a copy of the report is supplied 
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In 2003, 1 was part of a focus group of Drug Court professionals that specifically 
addressed law enforcement's role in Drug Courts. ] do not have a specific 
memory' of all items that were discussed, but the ideas were published by the 
National Association of Drug Court Professionals in partnership with the United 
States Department of Justice, Office of Community Oriented Policing Services, in 
a report entitled Drug Courts, Chiefs of Police and Sheriffs: A Broader Look at 
Lmv Enforcement . A copy of the report is supplied. 

c. Supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

None that I have been able to recall or identify. 

d. Supply four (4) copies, transcripts or recordings or all speeches or talks delivered 
by you. including commencement speeches, remarks, lectures, pane! discussions, 
conferences, political speeches, and question-and-answer sessions. Include the 
date and place where they were delivered, and readily available press reports 
about the speech or talk. If you do not have a copy of the speech or a transcript or 
recording of your remarks, give the name and address of the group before whom 
the speech was given, the date of the speech, and a .summary of its subject matter. 
If you did not speak from a prepared text, furnish a copy of any outline or notes 
from which you spoke. 

I have sought to list all speeches, talks, and presentations I have delivered based 
on searches of my files and of publicly available information. There may, 
however, be others I have been unable to remember or identify. Since becoming a 
prosecutor and a judge, I have made it my practice to be active in the cottununity, 
giving speeches and talks, and presenting to various groups as time has permitted. 
Since becoming a judge my speaking engagements with groups have centered 
primarily on different aspects of the judiciary. 

August 17, 201 1 - Presented along with other judges on the topic of DWI Courts 
in the State of Missouri, Missouri Judicial College (201 1 ). The presentation was 
to other judges in the State of Missouri and included relevant DWI laws, the 
purpose and structure of the DWI Court, and additional considerations including 
admission program parameters and limitations to a court should a DWT Court be 
established. PowerPoint supplied. 

June 1, 201 1 - Speaker at summer law school camp, University of Missouri 
Kansas City School of Law (UMKC). I spoke with undergraduate students from 
across the United States who had an interest in the legal profes.sion. I spoke to the 
students about the legal profession and my background and experiences as a 
lawyer and a judge, I also provided time for a question and answer session 1 
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have no notes, transcript or recording. The address of the law school is 500 East 
52nd Street, Kansas City, Missouri 641)0. 

May 26, 2011 “ Swore in the newly appointed Jackson County Prosecutor. 1 
spoke briefly on our professional and personal relationship as it related to her 
qualifications for the position. I have no notes, transcript or recording. The 
address of the Jackson County Courthouse is 415 East 12th Street, Kansas City, 
Missouri 64106. 

May 20, 201 1 - Presented along wilh other judges “Lessons from the Bench.” 

The presentation focused on practice tips for young lawyers including the need for 
civility and professionalism. Bench-Bar & Boardroom Conference, Kansas City 
Metropolitan Bar Association. 1 have no notes, transcript or recording. The 
addretts of the KCMBA is 2300 Main Street, Suite 100, Kansas City, Missouri 
64108. 

April 5, 20 1 1 - Prepared sfudents of St. Peter's School for a mock trial 
competition. 1 have no notes, transcript or recording. Tlie address of the school is 
6400 Charlotte Street, Kansas City, Missouri 64131, 

March 10, 201 1 - Guest speaker at University of Missouri Kansas City, Criminal 
Justice & Criminology class. 1 spoke to the students about the criminal justice 
system and had a question and answer session. 1 have no notes, transcript or 
recording. The address of the university is 52 1 5 RockJiill Road, Kansas City, 
Missouri 64110. 

Febntary 9, 20! 1 - Instructed Kauffman Foundation and Operation Breakthrough 
students on trial practice in preparation for a mock trial competition. I have no 
notes, transcript or recording. The addre,ss of the Kauffman Foundation is 4801 
Rockhill Road, Kansas City, Missouri 64110. 

January 29, 201 1 - Presentation to Jack and Jill of America. I spoke about the 
trial process and the students presented a mock trial. 1 have no notes, transcript or 
recording. The Jack and Jilt of America, Missouri Chapter does not have a 
physical address. 

January 28, 201 1 - Swore in a newly appointed Jackson County Circuit Court 
Judge. 1 have no notes, transcript or recording Tlie address of the Jackson 
County Courthouse is 4! 5 East 1 2th Street, Kansas City, Missouri 64 1 06. 

November 19, 2010 - Judge at the 6!st Annual Moot Court Competition, 
sponsored by the University of Missouri Kansas City Law School. 1 have no 
notes, transcript or recording. The address of the school is 500 East 52nd Street. 
Kansas City, Missouri 64110. 
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October 7, 20 1 0 - Panelist with other recently appointed 1 6th Circuit judges, 
Missouri Organization of Defense Lawyers. We spoke generally about our own 
practices and procedures in our panicular courtrooms. We also provided time for 
a question and answer session. I have no notes, transcript or recording. The 
address of MODL is 101 East High Street, Suite 200, P.O. Box 1072, .Tefferson 
City, Missouri 65102. 

September 15, 2010 - Speaker. Waldo-area Business Association, Kansas City, 
Missouri. I spoke about different aspects of the court system. 1 also provided 
time for a question and answer session. I have no notes, transcript or recording. 
The address of the association is 6814 Troost Avenue, Kansas City, Missouri 
64131. 

September 2010 - Speaker, Perm Valley Community College. 1 spoke to an 
undergraduate class about different aspects of the court system. I also provided 
time for a question atid answer session. I have no notes, transcript or recording. 
The address of the college is 3201 Southwest Trafficway, Kansas City, Missouri 
64111, 

May 22, 2010 - Panel discussion with members of the National Bar Association, 
“Disappearing Act; The Decline of African Americans on the Bench.” I have no 
notes, transcript or recording. The address of the NBA is 1225 1 1th Street NW, 
Washington, DC 20001. 

May 18, 2010 - Panel discussion with Ad Hoc Group Against Crime. I spoke to 
the group about the court’s role in trial. I have no notes, transcript or recording. 
The address of the group is 31 16 Prospect Avenue, Kansas City, Missouri 64128. 

May 2010 - Speaker, Cedar Creek Elementary School, I spoke to an elementary 
school class about different aspects of the court system. I also provided time for a 
question and answer session. 1 have no notes, transcript or recording. The 
address of the school is 2600 Southwest 3rd Street, l^es Surrunit, Missoun 
6408 1. 

April 9, 2010 - Panelist for a “Meet the New Circuit Court Judges” event, Kansas 
City Metropolitan Bar Association, We spoke generally about our practices and 
procedures in our particular courtrooms. We also provided lime for a question 
and answer session. I have no notes, transcript or recording. The address of the 
KCMBA is 2300 Main Street, Suite 100, Kansas City, Missouri 64108. 

February 6, 2010 - University of Missouri Kansas City School of Law, “So You 
Want To Be A Lawyer" Armual Law School Recruitment Day. I spoke with 
prospective law students about my background and my experiences as a lawyer 
and a judge. I also provided time for a question and answer session. 1 have no 
notes, transcript or recording. The address of the school is 500 East 52nd Street, 
Kansas City, Missouri 641 10. 
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February 2010 - Panel discussion for the Missouri Bar, Young Lawyer Section 
annual meeting, Kansas City, Missouri. I spoke about my path to the bench along 
with my fellow colleagues. We provided time for a question and answer session. 

I have no notes, transcript or recording. The address of the Missouri Bar is 326 
Monroe, P.O. Box 1 19, Jefferson City, Missouri 65102, 

January 30, 2010" Presentation to Jack and Jill of America. I spoke about the 
trial process and observed the students present a mock trial, I have no notes, 
transcript or recording- The Jack and Jill of America, Missouri Chapter does not 
have a physical address. 

January 16, 2010 - Panelist at Urban Surrunit Conference, Kansas City, Missouri. 

1 spoke with a group about opportunities for jobs relating to public service and 
those jobs which require appointment. I have no notes, transcript or recording, 
but press coverage is supplied. The Urban Summit does not have a physical 
address. 

January 5, 2010 - Spoke with mock trial team from Operation Breakthrough. ! 
spoke with the students about the tnal process. I have no notes, transcript or 
recording. The address of Operation Breakllirough is 3039 Troost Avenue, 

Kansas City, Missouri 64109. 

December 5, 2009 - Guest speaker at St. Augustine’s Episcopal Church. I spoke 
about churches and issues facing the community. Notes supplied. 

December 2009 - Speaker at the Imani House substance abuse treatment center. 

A member of the Imani house was celebrating Kwanzaa and I spoke about one of 
the seven principles of Kwanzaa, '•self-determination.” 1 have no notes, transcript 
or recording. The address of the center is 3950 East 5tst Street, Kansas City, 
Missouri 64130. 

October 29, 2009 - Spoke at Diversity Recruitment fonim. University of Missouri 
Kansas City School of Law'. 1 have no notes, transcript or recording. The address 
of the law school is 500 East 52nd Street, Kansas City, Missouri 64)10. 

October 9- 10, 2009 - Judge for Thomas Tang National Moot Court final rounds, 
Asian American Bar Association of Kansas City. I sat as a judge for the oral 
arguments. At the conclusion of the arguments, I gave a critique of the 
participants’ performance. ! have no notes, transcript or recording. The bar can 
be contacted through Seema Chawla, Bryan Cave LLP, 1 Kansas City Place, 1200 
Main Street, Suite 3500, Kansas City, Missouri 641 05. 

October 2009 - Panelist in Civil Court forum on the litigation proce.ss. National 
Business Institute (NBI) Video recording supplied. 
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September 2009 - Spoke to litigation attorneys about discovery issues. The 
presentation was sponsored by Polsinelli, Sbughart PC. I have no notes, traitscript 
or recording. The address of Polsinelli, Shughart is Twelve Wyandotte Plaza, 120 
West 12th Street, Kansas City, Missouri 641 OS. 

June 27, 2009 - Panelist, judicial forum, Missouri Association of Trial Attorneys. 

1 spoke with attorneys and members of the judiciary about a variety of subjects 
involving the court. 1 have no notes, transcript or recording. The address of 
MATA is 240 East High Street, Suite 300, P.O. Box 1792, Jefferson City, 
Missouri 65102. 

June 6. 2009 - Spoke with students from the Center Alternative Scltool about the 
trial process, Jackson County Courthouse. 1 have no notes, transcript or 
recording. The address of the school is 8434 Paseo, Kansas City, Missouri 64131. 

May 1 , 2009 - Panelist, “How Judges Are Handling the Difficult Financial 
Decisions Regarding Property, Debts, and Child Support in These Challenging 
Financial Times,” Kansas City Metropolitan Bar Association. We spoke with 
attorneys about how we are handling issues related to domestic cases. I have no 
notes, transcript or recording. The address of the KCMBA is 2300 Main Street, 
Suite 100, Kansas City, Missouri 64108. 

April 9, 2009 - Prepared students of St. Peter’s School for a mock trial 
competition. Jackson County Courthouse. I have no notes, transcript or 
recording. The address of the school is 6400 Cliarlotte Street, Kansas City, 
Missouri 64131. 

April 4, 2009 - Speaker at the Investiture of Family Court Commissioner, Family 
Court. I have no notes, transcript or recording. The address of the court is 625 
East 26th Street, Kansas City, Missouri 64108. 

March 3, 2009 - Guest speaker at the University of Missouri Kansas City 
Criminal Justice & Criminology class. 1 spoke to the students about the criminal 
justice system and had a question and answer session. I have no notes, transcript 
or recording. The address of the university is 5215 Rockhill Road, Kan.sas City, 
Missouri 641 10. 

February 7, 2009 - University of Missouri Kansas City School of Law, “So You 
Want To Be A Lawyer” Annual Law School Recruitment Day. 1 spoke with 
prospective law students about my background and my experiences as a lawyer 
and a judge 1 also provided time for a question and answer session. I have no 
notes, transcript or recording. The address of the law school Is 500 East 52nd 
Street, Kansas City, Missouri 64110. 
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January- !3, 2009 - Judge, Missouri State Higli School Mock Trial Competition, 
Jackson County Courthouse. 1 have no notes, transcript or recording. The 
address of the courthouse is 415 East I2lh Street, Kansas City, Missouri 64106, 

April 2008 - As the immediate past president, I presented the Family Drug Court 
Commissioner with the Claire McCaskill Award from the Missouri Association of 
Drug Court Professionals. My comments acknowledged the Commissioner for 
her contributions to the Missouri Drug Courts. 1 have no notes, transcript or 
recording, but a press release covering the event is supplied. The Association 
does not have a physical address. 

August 3 1 , 2007 - Sworn in as Jackson County Circuit Court Judge, Jackson 
County Courthouse. Transcript supplied. 

.^ugust 2007 (approx.) - Keynote speaker at the Kansas City Missouri Police 
Academy Graduation. Copy of speech supplied. 

March 13, 2007 - Panel discussion sponsored by Greater Kansas City Federal 
Executive Board Education & Training Subcommittee, “Mid-Career and Life 
Planning" Seminar. I have no notes, transcript or recording. The address of the 
board is 1 500 East Bannister Road, Suite 1 1 76, Kansas City, Missouri 64131. 

March 13, 2007- Kansas City Metropolitan Bar Association, Young Lawyer 
Section, Interview and Resume Program. I spoke with students about 
interviewing and resume writing. Notes supplied. 

August 2006 - Co-chair, American Cancer Society’s Hope in the Heartland Gala, 
Intercontinental Hotel, My wife and 1 made opening remarks and comments 
related to the topic. I have no notes, transcript or recording. 'Ote address of the 
society is 1 100 Pennsylvania Avenue, Kansas City, Missouri 64105. 

May 21, 2005 - Commencement speaker at Westport High School Graduation. 
Speech supplied. 

April 23, 2005 - Welcome address for Drug Court Conference and moderator for 
a panel entitled "Alcohol and Dmgs: Pathological Impact on the Body.” From my 
time (2002-2007) on the Board of the Missouri Association of Drug Court 
Professionals, 1 may have moderated other sessions but have been unable to 
identify the dates, I have no notes, transcript or recording. The Association does 
not have a physical address. 

September 22, 2003 - Presentation to fifth grade students at St. Monica’s School, 
Kansas City, Missouri 64130. Outline supplied. 

June 23, 2003 - Keynote speaker at the Third Judicial District Drug Court 
Graduation Ceremony, Topeka, Kansas. Notes supplied. 
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August 3, 200) - Sworn in as Jackson County Drug Court Commissioner, 

Jackson County Courthouse. Video recording supplied, 

2001 - 2007 - Speaker at bimonthly Drug Court graduation ceremonies and 
annual Drug Court conferences, Kansas and Missouri. ] have no notes, transcripts 
or recordings. Tlie graduations were sponsored by the Jackson County Courts, 
which are located at 4) 5 East 12th Street, 9th Floor, Kansas City, Missouri 64106. 

2001 - 2007 - Presented to various groups around Jackson County, Missouri 
about the Jackson County Drug Court. A PowerPoint presentation that 1 often 
used is supplied. The presentations were sponsored by the Jackson County Drug 
Court, located at 415 East 12th Street, lOih Floor, Kansas City, Missouri 64106. 

1999 - 2006 - Regular speaker at Grandview Senior High School, Over the years 
1 have spoken on various subjects related to the legal field. More particularly, 1 
spoke about the criminal justice system. I have no notes, transcripts or 
recordings, Tlie address of the school is 2300 High Grove Road, Grandview, 
Missouri 64030. 

1997 - Performed seminars sponsored by the Community Backed Anti-Drug Tax 
(COMBAT) on landlord-tenant issues relating to drug activity on rental property. 
The seminars occurred throughout Jackson County, Missouri. I have no notes, 
transcripts or recordings. Tlie program is overseen by the Jackson County Courts, 
which are located at 415 East 12th Street, 9ch Floor, Kansas City, Missouri 64106. 

e. List all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
inten'iews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

Over the years, I have given a number of interviews. 1 have searched my 
memory, files, and available internet databases to assemble the list of interviews 
below, but there may be others that I have been unable to identify or recall. 

Convicted Rapist Sentenced to 18 More Years, Kansas Public Radio (July 3, 
2008) [re-printed in multiple outlets]. Copy supplied. 

Tony Rizzo, Judge 's Ban on the Use of the Word "Rape " at Trial Reflects Trend, 
Kansas City Star (June 7. 2008). Copy supplied. 

Joe Lambe, Man Sentenced to 25 Years for Sexual Assault, Kansas City Star 
(Jan. 12, 2008)[re-printed in multiple outlets]. Copy supplied. 

Eric Adler, Scrooge vr. the Grinch. Which One is Meaner?, Kansas City Star 
(D ec, 24, 2007). Copy supplied. 
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Jennifer K.opp-Dameron, Brian Wimes Appoinled lo 16th Judicial Circuity 
Association for Women Lawyers of Greater K.ansas City Link (Nov. 

2007). Copy .supplied. 

Interview vvith Ty Chandler, KCUR-FM Public Broadcasting, Kansas City, 
Missouri (July 23, 2007), available at 

http://www.publicbroadcasting,net/kcur/news.newsmain?action=article&ARTICL 
EJD=1 118172. 

Charles Emerick, Newest Member of Jackson County Circuit Court Bench 
Connects Passion to Dream, Kansas City D.aily Record (July 20. 2007). Copy 
supplied. 

Enc L. Wessori, Commissioner Wimes Makes Circuit Judge Panel, C ALL (Kansas 
City) (June 22-28, 2007). Copy supplied. 

Charles Emerick, Two Candidates for Jackson County Circuit Court Reappear on 
Panel for Opening. Kansas City Daily Record (June 13, 2007). Copy 
supplied. 

Debbie Colemaii-TopI, StandUp Tackles OTC and Prescription Drug Abuse, The 
Examiner (Apr. 23, 2007). Copy supplied. 

Charles Emerick, Kansas City Courthouse Roundup, Kansas City Daily 
Record (Apr. 16,2007). Copy supplied. 

Kendrick Blackwood, Crack Down, Jackson County is High on Its Low Drug- 
Prosecution Numbers. Pitch (June 16, 2005). Copy supplied, 

Chris Becicka, Fighting the Good Fight, Community Care (July 2003). Copy 
supplied. 

Linda Man, Drug Court Helps Many Graduate to a Belter Life, Kansas CiTY 
Star (May 4, 2002). Copy supplied. 

Forty Linder Forty: Brian Wimes, Ingram’S FOR SUCCESSFUL KANSAS ClTlANS 
(Apr, 1,2002). Copy supplied. 

Press release. Cowl Appoints Brian Wimes as Jackson County Drug Court 
Commissioner. 16th JudicialCircuit Court (,Iune 15, 2001), Copy supplied. 

Television interview with Kris Ketz, reporter, KMBC channel 9 television station, 
in Kansas City, Missouri (1999-2000) (regarding the Community Justice Unit). 
Video copy supplied. 
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Christine Vende], Burglary Role Up 22% in the City. Brunt of Increase Hil.s 
Wealthy Areas, Kansas City Star (Mar. 6, 1999). Copy supplied. 

Christine Vended Into the Neighborhood, Crime-Fighting Plan Adds Prosecutors 
and Parole Officers, Kansas CiTY Star (May 3, 1998). Copy supplied. 

Television interview for Alvin Brooks Small Segment. I do not recall and have 
been unable to determine the specific date, but 1 believe it was between 1 995 and 
1 998. 1 have not been able to obtain a copy of the recording. 

Glenn E. Rice, Jury Acquits Man, 23. in Fatal ‘94 Shooting, Witness Immunity is 
Granted to Two Under New State Law, Kansas CITY Star (Dec. 19, 1997), 

Copy supplied. 

Lynn Horsley, Anti-Truancy Effort Sees Improvement. KC Schools ' Program 
Leads to Small but Solid Results, K.\nsas City Star (Apr. 29, 1 997), Copy 
supplied. 

Duane Retzlaff, Black Student Union Sponsoring Pageant, Lawrence Journal- 
World (Dec, 8, 1989). Copy supplied. 

RaKeisha M. Brown, Fewer Drug Offenders is Coal of Court Official, Kansas 
City association of Black Journalists Journal (date unknown). Copy 
Supplied. 

13. Judicial Office: State (chronologically) any judicial offices you have held, including 
positions as an administrative law judge, whether such position was elected or appointed, 
and a description of the jurisdiction of each such court. 

In 2001, 1 w'as appointed to seive as the Drug Court Commissioner for Jackson County 
Missouri, I was appointed by the Judges of the 16th Judicial Circuit to a four year term. 
In 2005, 1 was re-appointed to serve another four years as Drug Court Commissioner. I 
served in this capacity until my appointment as a Circuit Judge. As a Commissioner, 1 
had jurisdiction to hear misdemeanor and felony drug cases. 

In July 2007, 1 was appointed by then-Govemor Matt Blunt to serve as Circuit Court 
Judge for the Sixteenth Judicial Circuit, Jackson County, Missouri. I was retained as a 
Circuit Court Judge in the 2008 election cycle. My present temi expires in 2014. The 
Circuit Court is Mi.ssQun’s general jurisdiction trial court. 1 w'as assigned to the Family 
Court Division from August of 2008 to December of 2009. 

a. Approximately how many cases have you presided over that have gone to verdict 
or judgment? 

As a Circuit Court Judge, I have presided over approximately 29 criminal trials 
that have gone to verdict or judgment, 25 civil trials that have gone to verdict or 
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judgment, and 509 domestic cases that have gone to verdict or judgment {pursuant 
to Missouri law, all domestic cases are tried before a judge without a jury). 

As Drug Court Commissioner, I presided over approximately 450 cases that were 
assigned to me. Additionally, J handled approximately 600 probation cases that 
were assigned to me from all divisions of the ]6t)i Judicial Circuit, Due to the 
nature of the Drug Court program, 1 conducted no bench trials or jury trials. 

i. Of tliese, approximately what percent were: 


jury trials: 59 % 

bench trials; 41% 

civil proceedings: 43% 

criminal proceedings; 57% 


b. Provide citations for all opinions you have written, including concurrences and 
dissents 

In my capacity as a state court trial judge, T have entered hundreds of decisions in 
civil, criminal, and domestic matters. For each case before me, I entered a 
judgment or order, and those judgments and orders are not assigned a citation. 
Those judgments and orders are entered into the record and then distributed to the 
attorneys and parties. They are stored within the case file and it would be 
impossible to create a list of every judgment or order that I have entered. Tliey 
are not published in an official reporter, such as Wesilaw or Lexis. 

In my capacity sitting as a Special Judge for the Missouri Court of Appeals, 
Western District, I did not wTite any opinions but I did concur with the following 
opinions: 

In re H.A.D. v. J.L.B.. 319 S.W.3d 557 (Mo. Ct. App. 2010) (per curiam). 

City o f Kansas City v Shirazi . 326 S.W.3d 96 (Mo. Ct. App. 2010) (per curiam). 

S tat e V. Harding , 323 S.W.3d 810 (Mo. Ct. App. 2010). 

In re Estate of Schi ro v. George . 325 S,W.3d 554 (Mo. Ct. App. 2010) (per 
curiam). 

On September 14, 201 1, 1 sal as a Special Judge for the Missouri Supreme Court 
En Banc. We heard oral arguments and took those matters under advisement. The 
opinions of the Court will be published at a later date. Tlte two cases heard were: 

Simpson v. Simpson . SC91498 (Sept, 14, 201 1). 
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St. Lou is Association of Realtors v. City of Ferguson . SC91640 (Sept. 14, 201 1 ). 

c. For each of the 10 most significant cases over which you presided, provide; ( 1 ) a 
capsule summary of the nature the case; (2) the outcome of the case; (3) tlte name 
and contact information for counsel who had a significant role in the trial of the 
case; and (4) the citation of tjie case (if reported) or the docket number and a copy 
of the opinion or judgment (if not reported). 

1 . Slate of Missouri v. Tillman . 0616-CR045 1 2 (Feb. 7, 2008, wireported). 

Tlie victim was found dead in her home in 1987, and the case remained unsolved 
for over fifteen years. At the time of death, the victim lived alone. The defendant 
and his wife were neighbors of the victim. Investigators recovered evidence of 
sexual assault from the victim’s body. The Kansas City crime lab tested the 
evidence for DNA in 2003 and 2004, and it matched in the DNA database to the 
defendant. The defense moved to exclude testimony of the current medical 
examiner regarding the autopsy report and findings of the deceased medical 
examiner who conducted the autopsy of the victim. 1 ruled that the current 
medical examiner could testify as to her opinion formed upon reviewing the 
autopsy, photographs, and other materials. The jury' found the defendant guilty of 
second degree murder, rape, and forcible sodomy. The jury recommended three 
life sentences, and I sentenced the defendant to three life sentences in prison. The 
defendant appealed, and the conviction was affirmed. State v. T illman. 289 
S.W.,3d 282 (Mo. Ct. App. 2009), 

Trisha Lacey, attorney for State 
415 East 1 2th Street, Floor 7-M 
Kansas City, Missouri 64106 
(816) 881-3888 

Carie M Allen, attorney for Defendant 
324 East 1 1th Street, Floor 20 
Kansas City, Missouri 64106 
(816) 889-2099 

2. State of Missouri v. Jacks on, 0616-CR071 16-01 (Aug. 2, 2010, imreponed). 

A nine year-old boy watched his mother get shot to death, and then four years 
later testified in court as to what he saw. The mother’s boyfriend was also killed 
that night. As part of his testimony, Uie boy described how the defendant was 
ordered by another conspirator to get money out of tite male victim’s pockets. 
Defendant's liability for the two deaths was submitted to the jury under the 
felony-murder doctrine based upon the robbery felony. The jury found the 
defendant guilty of two counts of second degree murder, three counts of armed 
criminal action, and one count of first degree assault. I sentenced the defendant to 
twenty-five years in prison. 
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Kevin D. Harrell, attorney for State 
4 1 5 East 1 2th Street, Floor 1 1 
Kansas City, Missouri 64106 
(816) 881-3555 

Patrick W. Peters, attorney for Defendant 
600 East Eighth Street, Suite A 
Kansas City, Missouri 64106 
(816)474-3600 

3- Allen v. Four B Com. . 08i6-CV070l4 (April 22, 2010, unreponed). 

This case involved a slip and fall in water at a Price Chopper grocery store. The 
defense did not dispute that there was water present on the floor, but argued 
instead that it did not have notice of the floor's condition. The jury awarded 
plaintiff $75,000 for damages, and they found the plaintiff 50% at fault and the 
defendant 50% at fault. 

Brandon D. Mizner, attorney for Plaintiff 
1 1 00 Main Street 
Kansas City, Missouri 64105 
(816) 474-8010 

Robert J. Luder, attorney for Defendant 
9401 Indian Creek Parkway, Suite 800 
Overland Park, Kansas 66210 
(913) 491-9300 

Sh amrock Hi lls. In c, v. James C ape & Sons. Co. . 0716-CV24773 (March 14, 
2008, unreported). 

The plaintiff sued the defendants for failure to follow erosion and sedimentation 
controls as specified by the contract between Cape and Sons Company and the 
Missouri Highway and Transportation Commission. Due to such failure, the 
defendants’ contract obligations were not performed. The jury awarded the 
plaintiff $395,250 for damages, and they found for the plaintiff on the claims for 
breach of contract and for inverse condemnation, 

Charles E. Weedman, Jr., attorney for Plaintiff 
1 1 7 South Lexington 
P.O. Box 280 

Harrisonville, Missouri 64701 
(816)380-3238 
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Larry J. TyrI, attorney for Defendant Cape & Sons, Co. 

7045 College Boulevard, Suite 800 
Overland Park, Kansas 6621 1 
(913) 825-4650 

James M. Slone, attorney for Defendant Missouri Highway & 

Transportation Commission 

600 Northeast Colbem Road 

Lee’s Summit, Missouri 64086 

(816) 607-2087 

5. Wash inttlon v. State of Missouri . 0916-CV24797 (Oct. 21 , 201 0, unreported). 
Opinion supplied. 

As the defendant drove by a parked car, someone fired a gun five times from the 
defendant’s car. I denied the defense’s motions to suppress the defendant’s in- 
custody statement and to suppress the defendant’s identification. The defense 
argued that the death resulted from harmless gunfire between friends and that the 
shooter was a passenger in defendant’s car and was high on drugs and alcolioi. 

The jury found that even if the defense theory was true, the defendant was an 
accomplice. The jury found the defendant guilty of second degree murder and 
armed criminal action. The jury recommended a life sentence for the murder 
count and five years for the armed criminal action count and i sentenced the 
defendant to a life sentence in prison. The defendant appealed, and the 
convictions were affirmed. State v. Washingto n. 282 S.W.3d 890 (Mo. Cl App. 
2009), Opinion supplied. 

James F. Kanatzar, attorney for State 
Jack.son County' Prosecutor 
415 East 12th Street, Floor 1 1 
Kansas City, Missouri 64106 
(816) 881-3555 

Daniel J. Ross, attorney for Defendatit 
600 East Eighth Street, Suite A 
Kansas City, Missouri 64106 
(816)931-5000 

6. Stale of M iss oun v. Bal dwin. 0616-CR00032-01 (Nov. 29, 2007, unreported). 

The victim was working as a prostitute when a customer attacked her with a knife, 
causing lacerations DNA tests linked the defendant to evidence of sexual assault 
recovered from the victim's clothing. There was a jurisdictional issue that was 
raised in the case because the crime took place near the Missouri/ Kansas slate 
line. The jury found the defendant guilty of forcible rape, forcible .sodomy, and 
two counts of assault, I sentenced the defendant to a twenty-five year sentence. 
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The Missouri Court of Appeals reversed and vacated the Count II assault 
conviction on double jeopardy grounds, and affirmed my judgment in all other 
respects. State v. Baldwin . 290 S.W.3d 139 (Mo. Ct. App. 2009). 

Trisha Lacey, attorney for State 
415 East 1 2lh Street, Floor 7-M 
Kansas City, Mis,souri 64106 
(816)881-3888 

Molly Hastings, attorney for Defendant 
324 East 1 1 Ih Street, Floor 20 
Kansas City, Missouri 64106 
(816) 889-2099 

7. State of Missouri v. Oamaan . 0716-CR06666-01 (Nov. ]4,2(K>S. unreporiecf). 

The defendant was a cab driver who picked up a customer, the victim. The victim 
had just left a bar and was intoxicated. The defendant took, the victim to a hotel 
and sexually assaulted her, Tlie jury found the defendant guilty of attempted 
deviate sexual assault, not guilty of deviate sexual assault, and not guilty of 
kidnapping. The defendant appealed, and the conviction was affirmed. State v. 
Oama an, 331 S.W.3d 368 (Mo. Ct, App. 2011). 

Alison D. Dunning, attorney for State 
308 West Kansas, Suite 220 
Independence, Missouri 64050 
(816) 881-3888 

Molly Hastings, attorney for Defendant 
324 East 1 1 th Street, Floor 20 
Kansas City, Mis.souri 64106 
(816)889-2099 

8. State of Missouri v. WainviTight , 16CR97008547-02 (Aug. 21, 2009, 
uweporled). 

In 1997, the defendant overheard his wife talking on the phone with her former 
husband and then attacked her. The defendant's fifteen year-old stepdaughter 
picked up a knife to help her mom. The defendant killed his stepdaughter, killed 
his wife, and shot his ten ycar-old stepson. Another jury had convicted the 
defendant of first degree murder for killing his stepdaughter, but that conviction 
was overturned on appeal. In this case, the defendant did not di,spute that he 
killed his stepdaughter, but argued instead that he should be found guilty of only 
second degree murder because he lacked mental capacity. The jury found the 
defendant guilty of first degree murder, first degree assault, and two counts of 
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armed criminal action. ! sentenced the defendant to life in prison without parole 
and an additional ninety years in prison. The defendant’s appeal is pending, 

Michael Hunt, attorney for State 
415 East 12th Street 
Kansas City, Missouri 64106 
(816) 881-3555 

Horton Lance, attorney for Defendant 
324 East 1 1th Street, Floor 20 
Kansas City, Missouri 64106 
(816) 889-2099 

9. Wynn, et al. v. Kansas City, Missouri Police Dep’t . 01CV201764 (April 8, 
2011, uweporled). 

The plaintiffs sued the Kajisas City, Missouri Police Department (defendants) in a 
class action lawsuit. The plaintiffs alleged the defendants violated the Missouri 
Criminal Activity Forfeiture Act when they transferred criminal defendants’ 
property to federal authorities without first obtaining a transfer order from state 
court. My rulings throughout the litigation process focused on the decertification 
and exclusion of class members. Early on in the litigation I denied defense 
counsel's motion to decertify tlie class or to exclude members of the class and 
allowed the discovery process to move forward. 1 later scheduled a hearing after 
discovery was complete on the issue of decertification and/or exclusion of class 
members. Before the hearing, the parties reached a settlement agreement that I 
approved. 

George A. Barton, attorney for Plaintiffs 
4435 Main Street, Suite 920 
Kansas City, Missouri 64111 
(816)300-6250 

Russell S. Jones. Jr., attorney for Defendant 
1 20 West 12th Street 
Kansas City, Missouri 64105 
(816)421-3355 

10 State of Missou r i v. Jones . 06I6-CR04889-01 (Oct. 8, 2010, unreponed). 

The defendant shot and killed the victim with a shotgun, which was not disputed 
by the defense. Instead, the defense argued that the defendant lacked the requisite 
intent at the time of the shooting. The jury found the defendant guilty of first 
degree murder, second degree assault, and two counts of armed criminal action. 1 
.sentenced the defendant to life in prison without parole. The defendant's appeal 
is pending 


23 



433 


Christopher A. Koster, attorney for State 
Missouri Attorney Genera! 

207 West High Street 
P.O. Box 899 

Jefferson City, Missouri 65102 
(573) 751-3321 

John P- O’Connor, attorney for Defendant 
4740 Grand Avenue, Suite 300 
Kansas City, Mtssoun 64112 
(816) 701-1100 

d. For each of the 10 most significant opinions you have written, provide: (1) 

citations for those decisions that were published; (2) a copy of those decisions that 
were not published; and (3) the names and contact information for the attorneys 
who played a significant role in the case. 

1. Washington v. S tate o f Missouri . 0916-CV24797 (Oct. 21 , 2010, unreporled), 
aff’d, 282 S.W.3d 890 (Mo, Ct. App. 2009). Opinion supplied in response to 
13(c). 


Honorable James F. Kanatzar, attorney for State 
308 West Kansas 
Independence, Mussouri 64050 
(816) 881-4405 

Daniel J. Ross, attorney for Defendant 
600 East 8th Street, Suite A 
Kansas City, Missouri 64106 
(816) 931-5000 

2. St ate of Missouri v. Musle t. et al- 01CV220664-02 fSept. 12,2008, 
vnreporled). Opinion supplied 

John M. Cave II, attorney for Plaintiff 
660 Northeast Colbem Road 
Lee’s Summit, Missouri 64086 
(816) 622-6383 

Joseph R, Borich III, attorney for Defendant 
10955 Lowell Avenue, Suite 520 
Overland Park, Kansas 66210 
(913)341-4550 
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Eugene J. Twellman, attorney for Defendant 
1111 Main Street, Suite 1600 
Kansas City, Missouri 64105 
(816)472-5244 

Jay D. Haden, attorney for Defendant 
415 East 12th Street, Suite 200 
Kansas City. Missouri 64106 
(816) 881-3)50 

3- Farrin gton v. William s. 0716-CV27002 (Mar. 11. 2009. iwrepoiied) Opinion 
supplied. 

Lyle Odo, attorney for Plaintiff 
249 Main Street 
Platte City, Missouri 64079 
(816)858-4100 

Dana Tippin Cutler, attorney for Defendant 
21 West Gregory Boulevard 
Kansas City, Missouri 64114 
(816)471-8575 

4. Lane v. State of Missouri . 0616-CV23875 (Apr. 8, 2010, unreported). 

Opinion supplied. 

S. Chase Higinbotham, Jr., attorney for Plaintiff 
1 1 7 Bradford Lane 
Belton, Missouri 64012 
(816) 322-5297 

Michael Hunt, attorney for Defendant 
41 5 East 12lh Street 
Kansas City, Missouri 64106 
(816) 881-3555 

5. G. Mand & Associates, Inc, v. Kaslen . 0716-CV03024 (Dec. 9, 2009, 
uweported). Opinion supplied. 

Thomas E. Thompson, attorney for Plaintiff 
911 Main Street 
Kansas City, Missouri 64105 
(816) 842-0851 
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Paul V Herbers, attorney for Defendants 
1 100 Main Street 
Kansas City, Missouri 64)05 
(816)474-0777 

City o f Kansas City, Missour i v. Hoe K u. et al. , 0716-CV31695 (June 18, 
2008, unreponed). Opinion supplied. 

Theodore T. Anderson, attorney for Plaintiff 
414 East 12th Street 
Kansas City, Missouri 64106 
(816)513-3114 

Rhonda E. Smiley, attorney for Defendants 
605 West 47lh Street, Suite 350 
Kansas City, Missouri 64112 
(816) 753-5400 

Chad A. Stewart, attorney for Defendant 
414 East 12th Street 
Kansas Cily, Missouri 64106 
(816) 513-3145 

7. Wynn, et al. v. Kansas City, Misso u ri Police Dep't . 01CV201764 (Apr. 8. 
2011, unreponed). Opinion supplied. 

George A. Barton, attorney for Plaintiffs 
4435 Main Street, Suite 920 
Kansas City, Missouri 64111 
(816)300-6250 

Russell S. Jones, Jr., attorney for Defendant 
120 West 12th Street 
Kansas City, Missouri 64105 
(816)421-3355 
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8- J ohnson v. Sta t e of Missouri . 1016-CV12813 (June 14, 201 1, unreported). 
Opinion supplied. 

Karon D. Rainsey, attorney for Plaintiff 
1115 East 65th Street, Suite 1 00 
Kansas City. Missouri 64131 
(816) 569-0.345 

Jean Peters-Baker, attorney for Defendant 
4 1 5 East 1 2lh Street, 1 1 tli Floor 
Kansas City, Missouri 64106 
(816) 881-3555 

Alison D. Dunning, attorney for Defendant 
308 West Kansas Avenue, Suite 220 
Independence, Missouri 64050 
(816) 881-3888 

9. Fritzie v . Phi G amma D e lta Chapter House Ass^n. et al. . 1016-CV39235 
(June 24, 201 1, unreporled). Opinion supplied. 

Michael S. Ketchmark, attorney for Plaintiff 
2345 Grand Boulevard, Suite 2110 
Kansas City, Missouri 64108 
(816) 842-I5I5 

Paul Flasty, Jr., attorney for Defendant 
7101 College Boulevard, Suite 350 
Overland Park. Kansas 66210 
(913) 317-8068 

Leonard R. Frischer, attorney for Defendant 
12980 Foster, Suite 370 
Overland Park, Kansas 66213 
(913) 345-0100 

John E. Fratike, attorney for Defendant 
8900 Ward Parkway 
Kansas City, Missouri 641 14 
(816) 421-7100 


27 



437 


10. McNeal Jr. v. State ofM i ssouri . 1016-CV19690 (June ]4, 20]\, unreporicd). 
Opinion supplied. 

Molly Hastings, attorney for Plaintiff 
324 East 11th Street 
Kansas City, Missouri 64106 
(816)889-2099 

Jean Peters-Baker, attorney for Defendant 
415 East 12th Street, 1 1th Floor 
Kansas City, Missouri 64106 
(816)881-3555 

e. Provide a list of all cases in which certiorari was requested or granted. 

I am not aware of any case over vvhich 1 presided in which certiorari was 
requested from or by the Supreme Court of the United States. 

f Provide a brief summary of and citations for all of your opinions where your 
decisions were reversed by a reviewing court or where your judgment was 
affirmed with significant criticism of your substantive or procedural rulings, if 
any of the opinions listed were not officially reported, provide copies of the 
opinions. 

State ofMissouri v. Baldwin , 0616-CR00032-01 (Nov. 29, 2007, unreporled). 

As part of the underlying offense of rape, the defendant attacked the victim with a 
knife and cut her on two areas of her body. 1 submitted to the jury separate counts 
for assault. The Appeals Court ruled that i should have submitted on one count of 
assault because the two injuries the victim sustained were the result of one 
continual act. I was reversed and the Court vacated Count I! and affinned me in 
all other respects. 290 S.W.3d 139 (Mo. Cl. App. 2009). 

g. Provide a description of the number and percentage of your decisions in which 
you issued an unpublished opinion and the manner in which those unpublished 
opinions are filed and/or stored. 

In almost four years as a Circuit Judge, I have written hundreds of orders that 
were not published in official reporters. These orders would be available through 
the Courts Administrative office. However, some of the domestic orders may be 
sealed. 

h. Provide citations for .significant opinions on federal or state constitutional issues, 
together with the citation to appellate court rulings on such opinions. If any of the 
opinions listed were not officially reported, provide copies of the opinion.s. 
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I have not had significant opinions on federal or state constitutional issues. 

i. Provide citations to ail cases in which you sat by designation on a federal court of 
appeals, including a brief summary of any opinions you authored, whether 
majority, dissenting, or concurring, and any dissenting opinions you joined. 

1 have not sat by designation on a federal court of appeals. 

14. Recusal: If you are or have been a judge, identily' the basis by which you have assessed 
the necessity or propriety of recusal (If your court employs an “automatic” recusal system 
by which you may be recused without your knowledge, please include a general 
description of that system.) Provide a list of any cases, motions or matters that have 
come before you in which a litigant or party has requested that you recuse yourself due to 
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify 
each such case, and for each provide the following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of (he asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself; including any action 
taken to remove the real, apparent or asserted conflict or interest or to cure any 
other ground for recusal. 

Our court does not employ an automatic recusal system. Recusals are determined on a 
case by case basis taking into consideration the facts and circumstances of the case and 
the applicable rules. 

I do not maintain a list of cases in which I have recused myself or in which recusals were 
requested of me. However, to the best of my knowledge, 1 have never been asked to 
recuse myself from a case. And to the best of my knowledge I have recused myself sua 
sponte from two cases: 

Estate of Clem v. Yonke . 08 1 6-CV38300. One of the defendants in the case is a close 
personal friend and I recused myself sua sponte. 

State v . Havde . 1016 - CROl 943-01. The criminal defendant in this case was my 
daughter’s pre-school teacher. I notified the attorneys and recused myself sua sponte. 
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1 5. Pu blic Office. Political Activities and Affiliations: 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed, If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

I have not held public office other than judicial office. 

In 2004, [ had an unsuccessful candidacy for Circuit Judge of the 1 6th Judicial 
Circuit of Misttouri. 

In 2006, 1 had an unsuccessful candidacy for Circuit Judge of the 16th Judicial 
Circuit of Missouri. 

b. List all memberships and offices held in and services rendered, whether 
compensated or not to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, identify the particulars of 
the campaign, including the candidate, dates of the campaign, your title and 
responsibilities. 

I have never held an office in a political party or been a member of an election 
cominittee. J have not held a position or played a role in a political campaign, 

1 6. Legal Career: Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I have not .served as a clerk to a judge. 

h. Whether you practiced alone, and if so, the addresses and dates; 

I have not been in practice alone. 

iii. The dates, names and addresses of law firms or offices, companies or 
goveiTimental agencies with which you have been affiliated, and the 
nature of your affiliation with each. 
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1994^ 1995 

Federal Bureau of Prisons 
320 First Street, NW 
Washington, DC 20534 
Attorney Advisor, Litigation Branch 

1995^2001 

Jackson County Prosecutor’s Office 
415 East 12th Street 
Kansas City, Missouri 64106 
Trial Attorney, Drug Unit (1995 - 1997) 

Drug Abatement Response Team Coordinator (1997) 

Community Prosecutor (1 997 - 1 999) 

Senior Trial Attorney. Drug Unit ( 1 999 - 200 1 ) 

iv. Whether you served as a mediator or arbitrator in alternative dispute 
resolution proceedings and, if so, a description of the 10 most significant 
matters with which you were involved in that capacity. 

1 have not served as a mediator or arbitrator in an alternative dispute 
resolutions proceeding 


b. Describe: 

i. The general character of your law practice and indicate by date when its 
character has changed over the years. 

From 1994 to 1995, 1 represented the Bureau of Prisons in civil actions 
brought against the Bureau by inmates throughout the nation and in the 
District of Columbia. Commonly, these actions were brought three 
ways, either by way of the Federal Tort Claims Act, Section 1 983 
Bivens actions or Habeas Corpus actions. I filed briefs in defense of 
these actions and assisted in trial preparation. 1 handled many civil cases 
during this time. 

From 1 995 to 200 1 , 1 was a prosecutor in the Jackson County 
Prosecutor’s Office. In addition to trying cases in the courtroom, 1 was 
actively involved in the community. 1, along with two other prosecutors, 
created and coordinated a pilot truancy program involving six middle 
and senior high schools in the Kansas City, Missouri, School District. 1 
worked closely with school officials advising on legal issues related to 
school truancy in an effort to actively encourage parents to be more 
accountable for their children’s school attendance. 

In March 1997. 1 was promoted to the position of Drug Abatement 
Response Team (D.A.R.T.) Coordinator where I served until October 
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1997. in this position, I supervised a staff of six dedicated to the closure 
of drug houses in the Jackson County area. In extreme cases of drug 
activity on properties, my office instituted civil forfeiture actions against 
property owners. Additionally, as D.A.R.7'. Coordinator, 1 gave 
seminars to community group-s and organizations on issues involving 
daig use, specifically the detection of drug use on properties. 

in October i 997, 1 was promoted to the position of East Patrol 
Community Prosecutor where I served until January 1999. I acted as a 
liaison between the Prosecutor’s Office and the community at large 
assisting in developing crime prevention initiatives. A few of the 
initiatives I helped to develop included the targeting and monitoring of 
business owners involved in criminal activities. I also developed the 
“red file,” which focused on career criminals. I started an initiative that 
focused on abandoned buildings where criminal activity took place, 
Much of my role in this position involved coordination and cooperation 
with local, state, and federal agencies to develop anti-crime strategies. I 
maintained a trial case load during my time at East Patrol and prosecuted 
cases that originated out of that area. Because of my efforts, 1 was 
awarded a Meritorious Service Award by the Kansas City, Missouri, 
Police Department. 

Finally, from January 1999 to July 2001, 1 served as a Senior Trial 
Attorney in the Drug Unit. In this capacity, 1 prosecuted cases involving 
major crimes with an emphasis on drug-related homicides. ! served as a 
member of the Homicide Committee, which reviewed most homicides in 
the Prosecutor’s office and made determinations on filing decisions. As 
part of that committee, I rotated with other prosecutors who were 
assigned to the Violent Crimes Unit of the Kansas City, Missouri, Police 
Department. I assisted them in the review and filing of violent felonies 
in the Kansas City area. I was also selected to serve on the Capital 
Crimes Coinmittee. I, along with other senior trial attorneys, reviewed 
and made individual recommendations to the Prosecutor relating to 
death penalty cases. Additionally, 1 assisted in the training of newer 
attorneys in trial practice and commonly sat as co-counsel during their 
trials. Furthenuore, 1 was the only prosecutor assigned to handle all 
police shootings that occurred in Kansas City, Missouri and Grandview, 
Missouri. In that position, I vvas on cal! and commonly responded to 
crime scenes. My role was to provide oversight and ensure the integrity 
of police investigations of other police officers related to the shooting. I 
also reviewed these cases, presented them to grand juries and prosecuted 
them when necessary. 

From 200! to the present. 1 have served in a judicial capacity 
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ii. Your typical clients and the areas at each period of your legal career, if 
any, in which you have specialized. 

As an attorney advisor from 1994 to 1995, 1 represented the Bureau of 
Prisons. ! worked in the litigation branch and defended the Bureau 
against Habeas Corpus, Federal Tort Claiins, and Bivens actions. 

As a prosecutor from 1995 to 2001, 1 represented the State of Missouri. 
I was a trial attorney and prosecuted criminal cases specializing in drug 
possessions, robberies, murders, criminal forfeitures, and cases 
involving DNA evidence. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

Much of my practice was in litigation requiring frequent court appearances from 
1995 to 2001. 


i. Indicate the percentage of your practice in: 


1. federal courts; 

0% 

2. state courts of record: 

95% 

3. other courts; 

0% 

4. administrative agencies: 

5% 

ii. indicate the percentage of your practice in: 

1. civil proceedings: 

10% 

2. criminal proceedings: 

90% 


d. State the number of cases in courts of record, including cases before 
administrative law judges, you tried to verdict, judgment or final decision (rather 
than settled), indicating whellier you were sole counsel, chief counsel, or associate 
counsel. 

I have tried 41 cases to verdict, I was chief counsel in 29 of the cases, and 
associate counsel in all other cases, 

i. What percentage of these trials were; 

1. jury. 97% 

2. non-jury: 3% 

e. Describe your practice, if any, before the Supreme Court of the United Stales. 
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any 
oral argument transcripts before the Supreme Court in connection with your 
practice. 
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1 have not practiced before the Supreme Court of the United Stales. 

1 7. Litigation: Describe the ten (10) most significant litigated matters which you personally 
handled, whether or not you were the attorney of record. Give the citations, if the cases 
were reported, and the docket number and dale if unreported. Give a capsule summary of 
the substance of each case Identify the party of parties whom you represented; describe 
in detail the nature of the participation in the litigation and the final disposition of the 
case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. The individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

In the below-listed cases, I teprc,senled the State as the assistant prosecuting attorney of 
record. Typically, in cases where there was co-counsel, the case was divided equally 
with the lead counsel making the final call on trial strategy decisions. 

1. Sta te of Missouri v. Irvin . CR1994-1982, 1 6th Judicial Circuit Court of Jackson 

County, Missouri, Division 8, Honorable Lee E. Wells presiding (1994). 

In the above case, the defendant was charged with robbery in the first degree, assault in 
the first degree, and two counts of armed criminal action. During the trial, there was an 
issue of whether the crimes merged so 1 proceeded with the robbery cliarge and the armed 
criminal action charge. The victim, a kitchen manager, arrived at work early to open the 
restaurant. The defendant was a cook at the same restaurant. He was not scheduled to 
work that day but told the victim he was filling in for another cook. Once inside the 
restaurant, the defendant attacked the victim and a struggle ensued. After being stabbed 
several times, the victim was able to reach a phone to call the police. When the police 
arrived, there was blood ail around the restaurant, cash missing from a locked file 
cabinet, and the defendant’s coat. The case was submitted to the jury, and the defendant 
was found guilty on bolh counts. The defendant was sentenced to two concurrent fifteen 
year terms in prison. On appeal, the defendant argued that the trial court erred by 
admitting the victim’s tom and bloody clothes and that a portion of the State's closing 
argument was improper. The Slate commented in closing argument that the defense 
counsel acted improperly in the cross-examination of the victim. The appellate court 
affirmed the conviction. St ate v. Irvin . 944 S-W.2d 592 (Mo. Ct. App. 1997) The court 
held that the admission of the clothes was not highly prejudicial or misleading because it 
was necessary to prove the element of serious physical injury for the crime of robbery in 
the first degree and it did not deprive the defendant of a fair trial. The court also held that 
the State’s closing argument was not plain error because the defense counsel did not 
object during the trial, it did not affect the rights of the defendant, and it did not result in 
a miscarriage of justice. 


34 



444 


Tim Becker, co-counsel 
Dollar, Bums & Becker, L.C. 

1 100 Main Street, Suite 2600 
Kansas City, Missouri 64105 
(816) 876-2600 

Catherine Connelley, opposing counsel 
Missouri Attorney General's Office 
400 East Ninth Street 
Kansas City, Missouri 64106 
(816) 426-3122 

2. State of Missouri v. Alvarez, CRl 995-6663. 16lh Judicial Circuit Court of Jackson 
County, Missouri, Division 12, Honorable Edith L. Messina presiding (1995). 

In the above case, the defendant was charged with assault in the first degree and armed 
criminal action. The case centered on identification testimony and an alibi defense. The 
crime occurred after an altercation at a local park between the defendant and the victim, 
who were members of rival gangs. After the initial altercation occurred, the defendant 
and other members of the gang sought out and eventually found the victim when he was 
driving in his car. As evidence, the victim was able to identify the defendant in his 
rearview mirror before the shots were fired at him from the defendant’s car. Tlte case 
was submitted to the jury, and the jury found the defendant guilty on both charges of 
assault in the first degree and anned criminal action. The defendant was sentenced to 
consecutive terms often and five years in prison. The appellate court affirmed the 
conviction. Slat e v. Alvarez . 945 S.W 2d 80 (Mo. Ct. App. 1 997). 

Jeff Valenti, co-counsel 
Missouri Attorney General’s Office 
400 East Ninth Street 
Kansas City, Missouri 64106 
(816) 426-3122 

Jennifer Brewer, opposing counsel 
Missouri Public Defender’s Office 
920 Main Street 
Kansas City, Missouri 64 1 06 
(816)889-7699 

3. .St ate of Misso ur i v. Brumma ll. CR1998-00786, 16th Judicial Circuit Court of 
Jackson County. Missouri, Division I i. Honorable J.D. Williamson Jr presiding 
(1998). 

In the above case, the defendant was charged with murder in the first degree and armed 
criminal action. This case was the first "‘cold hit” DNA case in the Slate of Missouri. 
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The victim was watching TV at home when her mother left that afternoon for work. 

Wlien the mother returned, she found her daughter dead in her bedroom, having been 
stabbed multiple limes. The investigating police officers found a trail of blood leading all 
over the house. An analysis of the DNA revealed that the defendant was the likely source 
of some of the blood at various locations in the house. The defendant was charged based 
upon the blood at the scene and circumstantial evidence but with little additional physical 
evidence from the house. Hairs recovered from the victim’s body did not match the 
defendant's hair, and the defendant’s fingerprints were not found in the house. The 
murder charge was submitted to the jury' in the first degree and in the second degree, but 
the trial court refused to instruct the jury on the offenses of voluntary or involuntary 
manslaughter. The jury found the defendant guilty of murder in the second degree and 
armed criminal action. The defendant was sentenced to life in prison for the murder in 
the second degree count and fifty years in prison for the armed criminal action count. On 
appeal, the defendant argued tliat the trial court erred by refusing to submit instructions 
on the lesser-included offenses of voluntary and involuntary manslaughter and by 
permitting the State to introduce testimony of a witness, which the defendant claimed was 
inadmissible hearsay. The appellate court affirmed the conviction. State v. Brummall . 

51 S.'W.Sd 1 13 (Mo. Ct. App. 2001). 

The Honorable Jeffrey Bushur, co-counsel 
415 East 12th Street, Division 33 
Kansas City, Missouri 64106 
(816) 881-1783 

Tliomas Jacquinot, opposing counsel 
Missouri Public Defender’s Office 
920 Main Street 
Kansas City, Missouri 64106 
(816) 889-7699 

'f- Slate of Mis souri v. C harles. CR1998-06847, 16t)i Judicial Circuit Court of Jackson 
County, Missouri, Division 1 5, Honorable Kenneth P. Dean II presiding (1998). 

In the above case, the defendant was charged with murder in the second degree and 
armed criminal action. The case centered on a self-defense theory. It involved multiple 
defendants and members of rival gangs from the same neighborhood. There had been 
several altercations between members of the gangs. The defendant and other members of 
the gang saw the victim at a location. They then gathered other members of the gang and 
committed a “drive by shooting” as the victim, a friend, a girlfriend and a small child 
were attempting to leave a home in a car. The case was tried to the bench, and the judge 
found the defendant guilty on all counts. The defendant was sentenced to consecutive 
tenns of life in prison for the murder in the second degree count and ten years in prison 
for the armed criminal action count. The appellate court affirmed the conviction. State v . 
Ch arles. 50 S.W,3d 343 (Mo. Cl. App 2001), 
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Ashley Dugger, co-counsel 
Polk & Associates 
45 1 4 Cole Avenue, Suite 600 
Dallas, Texas 75205 
(214)740-1160 

John Humphrey, opposing counsel 
P.O, Box 480647 
Kansas City, Missouri 64148 
(816) 474-5050 

5. State of Missouri v. Golatt , CR1996-71684, I6tb Judicial Circuit Court of Jackson 
County, Missouri, Division 18, Honorable Jon R. Gray presiding (1996). 

In the above case, the defendant was charged with murder in the first degree and armed 
criminal action. The whole theory of the case centered on accomplice liability. The 
defendant and an accomplice bought drugs from the victim. Shortly thereafter, the 
defendant pulled the victim down to the apartment complex’s boiler room, stabbed him 
multiple times, and then look cash from his pockets. After witnessing these events, the 
accomplice fled to a friend's apartment nearby, and the defendant joined him shortly 
later. Before this trial began, the accomplice entered into a plea agreement with the State 
and agreed to cooperate fully at the defendant’s trial as part of the plea agreement. At 
trial, the accomplice testified, and the jury found the defendant guilty on both counts. 

The defendant was sentenced to life in prison without the possibility of parole or 
probation for the murder in the first degree count and ten years in prison for the armed 
criminal action count. On appeal, the defendant argued that the trial court erred by 
allowing the State to refer to the accomplice during voir dire and by finding that the 
defendant was a prior offender. The appellate court affirmed the conviction but reversed 
the finding that the defendant was a prior offender and remanded the case for re- 
sentencing. S tate V. Golatt . 81 S.W,.3d 640 (Mo. Ct, App. 2002), 

Phil Le 'Vota, co-counsel 
P.O. Box 3314 

Independence, Missouri 64055 
(816) 889-9200 

Roderick Smith, opposing counsel 
808 West 99th Street 
Kansas City, Mi.ssouri 64106 

6. Slate of Missouri v. Garner . CR 1996-0285. 16th Judicial Circuit Court of Jackson 
County, Missouri, Division 3. Honorable Thomas C. Clark presiding (1 996). 

In the above case, tlie defendant was charged with robbery in the first degree and armed 
criminal action. Tlie defendant approached the victim as he stood next to his car, held the 
victim at gunpoint, and then drove off in the victim’s car The victim informed the police 
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of the incident, and a high speed chase ensued. After crashing the victim’s vehicle into a 
retaining wall and a telephone poll, the defendant attempted to flee on foot but was 
apprehended by the police. At trial, the defendant dented robbing the victim. The 
defendant claimed that the victim wanted to buy a set of chrome wheels from him, but 
did not have the money to pay for them at the time. Instead, he gave the defendant the 
car as collateral until he could acquire the money. The jury found the defendant guilty of 
both counts. Tlie defendant was sentenced to concurrent terms of twenty years in prison 
for the robbery in the first degree count and ten years in prison for the armed criminal 
action count. The appellate court affirmed tlie convictions. Stat e v. Gamer . 976 S.W.2d 
57 (Mo. Ct, App- 1998). 

Jill A. Kanatzar, co-counsel 
Dollar, Bums & Becker, L.C. 

1 1 00 Main Street, Suite 2600 
Kansas City, Missouri 64105 
(816)876-2600 

Horton Lance, opposing counsel 
324 East 1 1th Street, Floor 20 
Kansas City, Missouri 64106 
(816) 889-2099 

7. Sta le of Missouri v. Gardner . CR1995-3862, 16th Judicial Circuit Court of Jackson 
County, Missouri, Division 10, Honorable Gene R. Martin presiding (1995). 

In the above case, the defendant was charged with robbery in the second degree for 
stealing a truck from a hospital. The defendant was a patient at the Tmman Medical 
Center. He left the hospital, forced the driver of a tractor-trailer out of his truck, and led 
the police on a chase through multiple counties. The defendant was charged in Jackson 
County with robbery in the second degree, and in the adjacent county with multiple 
counts of assault on a law enforcement officer for attempting to run ofTicers off the road 
with the tractor-trailer. At trial, the defendant claimed that he was in a drug-induced 
psychosis at the lime of the offense and lacked the requisite mental capacity for robbery. 
The jury found the defendant guilty of robbery m the second degree in Jackson County, 
and he was sentenced to five years in prison. To my knowledge, this case was not 
appealed. 

Tim Becker, co-counsel 
Dollar, Bums & Becker, L.C 
1 100 Main Street, Suite 2600 
Kansas City, Missouri 64105 
(816) 876-2600 
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TTie Honorable Robert M, Schieber, opposing counsel 
415 East 12th Street, Division 15 
Kansas City, Missouri 64106 
(816) 881-3615 

8. State of Missouri v. Avise-Rouse . CR1997-07910, 16th Judicial Circuit Court of 
Jackson County, Missouri, Division 1, Honorable David W. Shinn presiding (1997). 

In the above case, tire defendant was charged with robbery in the first degree and armed 
criminal action. The theory of the case centered on accomplice liability. The defendant 
and co-defendant attempted to rob a local convenience store. During the course of the 
robbery, the police were called and responded to the scene. The co-defendant, who was 
inside and armed, ran from the store and entered a car with the defendant. They initially 
avoided apprehension but were later arrested. The defendant alleged that she did not 
know that the co-defendant was robbing the store and that she left only because she was 
instructed to do so. The jury found the defendant guilty of robbery in the first degree but 
not guilty of the armed criminal action count. The defendant was sentenced to ten years 
in prison. The sentenced was suspended, and she was placed on probation for five years. 
To my knowledge, this case was not appealed. 

Randy M. Crawford, co-counsel 
Formerly with Koelling & Crawford, P C. 

5950 North Oak Trafficway 
Kansas City, Missouri 64118 
(816) 452-2468 

Jarrett A. Johnson, opposing counsel 
215 West 18ih Street 
Kansas City, Missouri 61408 
(816) 875-5754 

9. State of Missouri v. Lenlev . CR1996-2060, 16th Judicial Circuit Court of Jackson 
County, Missouri, Division 1, Honorable David W. Shinn presiding (1996). 

In the above ca.se, the defendant was charged with first degree murder, assault in the first 
degree, and two counts of armed criminal action. The defendant and a co-defendant 
robbed a cab driver, and then shot and killed him. A second per.son, who was in the car 
with the cab driver, was shot but lived. In order to obtain a conviction, we offered a 
reduced sentence to the co-defendant in exchange for truthful testimony against the 
defendant. The evidence in the case and the testimony of the surviving witness 
established that the defendant was the shooter. The jury found the defendant guilty of 
first degree murder, first degree assault, and two counts of anned criminal action. The 
defendant was sentenced to life in prison without the possibility of parole or probation. 
The appellate court affinned the conviction. State v. Lenlev . 1998 Mo. App. LEXIS 
2303 (Mo- Ct, App. Dec 22, 1998) 
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The Honorable Jeffrey Bushur, co-counsel 
4!5 East !2th Street, Division 33 
Kansas City, Missouri 64106 
(816) 88M783 

Kenton M. Hall, opposing counsel 
1 1 02 Grand Boulevard, Suite 800 
Kansas City, Missouri 64106 
(816)471-1060 

10. State of Missouri v. Alien . CR1998-0S972, 16th Judicial Circuit Court of Jackson 
County, Missouri, Division 10, Honorable Gene R Martin presiding (1998). 

In the above case, the defendant was charged with robbery in the first degree and armed 
criminal action. The defense alleged that the victim initially attacked the defendant when 
he rebuffed his advances. The case centered on the credibility of the witnesses and the 
defendant. The victim was at a gay bar. Upon leaving the bar, the defendant approached 
him and demanded money at gunpoint. The defendant alleged that the victim 
propositioned him and when he refused, the victim attacked him. The defendant testified 
that he gained control of the victim and took his money but he never possessed a gun. 

The police who responded to the scene and arrested the defendant found the gun that was 
utilized in the robbery. The case was tried to the bench, and the judge found the 
defendant guilty on both counts. The defendant was sentenced to twenty years for die 
robbery in the first degree count and three years in prison for the armed criminal action 
count. The appellate court affirmed the conviction. State v. Alle n. 53 S.W.3d 250 (Mo, 
Ct, App. 2001). 

Willis Toney, opposing counsel 
4609 Paseo Boulevard, Suite 103 
Kansas City, Missouri 64110 
(816) 924-3000 

1 8. Legal Activities: Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. List 
any client (s) or organization (s) for whom you pcrfomied lobbying activities and 
describe the lobbying activities you performed on behalf of such client(s) or 
organization(s), (Note; As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

The time I spent m the Jackson County Prosecutor's Office from 1995 to 2001 provided 
me with the typical experience of a prosecutor but also afforded the opportunity for me to 
be involved in various significant legal activities in the community. 

I along with two of my colleagues created and coordinated a truancy program 
administered through the Jackson County Prosecutor’s Office. The program focused on 
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six middle and senior higli schools in the Kansas City, Missouri School District. 1 was 
one of the assistant prosecutors charged with enforcing the truancy laws 1 worked with 
local school officials advising on legal issues related to school truancy. I also worked 
with and encouraged parents to be more accountable for their children’s school 
attendance. 

In 1 997, 1 was charged with the task of closing down drug houses in Jackson County. 1 
coordinated with federal, state, and local officials in an effort to deter drug activity in and 
around neighborhoods. Furtlier, in this role 1 helped educate community groups and 
organizations on issues involving drag use, specifically the detection of drug use on 
rental properties, 1 was one of the first prosecutors in the state to initiate and bring an 
action against a tenant for an expedited eviction utilizing a newly created statute aimed at 
curtailing drug use on rental properties. 

From 2001 through 2007, 1 was the Commissioner of the Drug Court. The Drug Court is 
a diversion program that offers non-violent first-time drug offenders the opportunity to 
participate in an outpatient-based treatment program for a minimum of twelve month-S 
rather than face prosecution through more traditional routes. Drug Court takes a global 
approach to treating individuals by focusing on lifestyle changes, criminal thinking, 
social skilks, and substance abuse treatment. The ultimate goal is to have a participant 
back in the community who is drug-free, crime-free and a productive taxpaying citizen. 

As Commissioner, my role was direct, personal, and ongoing. Wlren a person was doing 
well, it was commonplace for Drug Court participants to receive incentives to reinforce 
program compliance, by way of fee reductions on court costs, movie tickets, gift 
certificates, and/or less frequent court reviews. On the other hand, when a participant 
failed to comply, f might sanction the participant by requiring more frequent court 
reviews, issuing verbal reprimands, or imposing inpatient treatment, jail or termination 
from the program. Sanctions were intended to be therapeutic and were designed to 
improve tire participant’s chances for success. Every other month, I presided over a Drug 
Court graduation for those participants who had successfully completed the requirements 
of the program. 

1 presided over 400 cases as.signed to Drug Court, with a caseload of 120 to 150 docketed 
cases per week. Additionally, I, along with others, established a mental health docket to 
address the needs of those participants who suffer from substance abuse and mental 
illness. 

1 have not performed lobbying activities on behalf of any client or organization 

19. Teaching: What courses have you taught? For each course, state the title, the institution 
at which you taught the cour.se, the years in which you tauglit the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, provide four (4) copies to the cominittee. 

I have not taught any courses. 
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20. Deferred Income/Future Benefits: List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Describe the arrangements you have made to be compensated in the future 
for any financial or business interest. 

None. 

2 1 . Outside Commitnaenfs During Court Services: Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

1 do not have any plans or commitments to pursue outside employment. 

22. Sources of Income: List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items 
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report, 
required by the Ethics in Government Act of 1978, may be substituted here. 

See attached Financial Disclosure Report. 

23. Statement of Net Worth: Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement. 

24. Potential Copflicts of Interest: 


a. Identify the family members or other persons, parties, categories of litigation, and 
financial arrangements that are likely to present potential conflicts-of-interest 
when you first assume the position to which you have been nominated. Explain 
how you would address any such conflict if it were to arise. 

I am not aware of any family members or other persons, parties, categories of 
litigation or financial arrangements that would present potential conflicts of 
interest. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

! would resolve any conflicts in accordance with Canon 3 of the Code of Judicial 
Conduct for United Stales Judges. I would recuse myself ,v«o sponie on any 


42 



452 


matter which presented an appearance of impropriety or any matter where my 
impartiality might be questioned. 

25. Pro Bono Work: An ethical consideration under Canon 2 of tite American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. 

I have spent the entirety of my career working in the public sector and 1 was not 
permitted to represent clients. However, 1 have had significant involvement with the 
community over the span of my career and have associated with groups and organizations 
who, as a matter of their mission, serve those individuals who are disadvantaged. Some 
examples are lime spent serving on the Board of Directors for Hope House Domestic 
Violence Shelter. This is an organization dedicated to services for battered women and 
children affected by domestic violence. I have also served on the Board of Directors of 
the Mental Health Association of the Heartland. The Association is dedicated to the 
education, advocacy, and support of those suffering from mental illness. I have also 
participated in Kansas City’s Big Brother/Big Sister Program since 1998. I have had the 
rewarding experience of mentoring, counseling, and developing an ongoing relationship 
with a young male. 

26. Selection Process: 


a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whetlter the commission 
recornmended your nomination. List the dates of all interviews or 
communications you had with the Wliite House staff or the Justice Department 
regarding this nomination. Do not include any contacts with Federal Bureau of 
Investigation personnel concerning your nomination. 

There is no selection commission in our jurisdiction to recommend candidates for 
nomination to the federal courts. 

In the summer of 2010, 1 contacted Senator Claire McCaskilt’s office to express 
my interest m the position. 1 met with a member of Senator McCaskill’s staff and 
provided information pertaining to my qualifications. On October 5, 2010, 1 
inteiviewed with Senator McCaskill at her Kansas City, Missouri office. 

On November 19, 2010, 1 was contacted by Senator McCaskill’s office and 
infonned that my name would be submitted to the Wltite House in regards to a 
judgeship in the Western District of Missouri. Since March 3, 201 i, I have been 
in contact with officials from the Office of Legal Policy at the Department of 
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Justice. On April 12, 201 1, 1 interviewed with officials from the White House 
Counsel's Office and the Department of Justice in Washington, DC, On 
September 22, 20 1 1 , the President submitted my nomination to the Senate. 

b. Has anyone involved in the process of selecting you as a judicial nominee 

discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, explain fully. 

No. 
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FIN..VNCTAL DISCLOSURE REPORT 

■>«Ainr«f Pn««n |lrr>or(lnv 

Oaic it Hcpofl 

Page 2 of 6 

Mimes, UrUn C. 

mnmol i 


HI. NON-INVESTMENT INCOME. (HrpaHlng iriJiy/Jnafamttpaaidtri'pp. If-U of pUnj- iinUinih”^ } 
A. Filer's Non-{«vcsfmcnt Income 
I ( NONE (No reponnbie )io}}-hivesft»e)}f income.) 


DATE 

SOURCE AND TYPE 

IHCQME 

(yoyrs, not spdiist’s) 

1. 2009 

StMC orMi5S«ri(itt4„-«ij-)-j;dl,ify 

S!20, 434.08 

2. 2010 

St3ic of >\tjiso(in (lttc}iciarv)-si)t.Tcy 

S12fl.484.08 

3. 201 1 

Siiim of Missouri (i)MKrMry)-sal'ey 

S80J22.72 

4 

B, Spouse's Non-I»VCStniCnl Income - l/yo,, »-rrtmor,KJ.h.f:f>-:.>nrpttri,»,oftherrpotj:ngj,rar.eiii,p}eiirihUjicilar. 

(T>ollvr (Mioiiw/ ww rit/jd/vt/tinv'i for ho’toruho ) 

i 1 NONE (No reiiorioh/e imn-htve.xtnienf income.) 


DATE 

SnURCF AND TYPE 


t 2010 

Shook. Knnly Si Pnc»tk tuvv fintv-%al4iy 


2. 2011 

Shook, Mjuly Hscoi* 1 w fimi-salnry 



IV. REIMBURSEMENTS - iranipnil-iliAii, 

(InctvUa ikoit u> spouit rnui dfptAUriU ghlldn u >«(' Pt>. 2S.l7a/filitig itaiivi .te’n.l 

I { NONE (No reportable reimbiine>muls.} 


DATES l OCATlON 


I'UUPOSB ITF.MS PAID OR PROV IDF.D 


I . r.xcmpi 


■TOlmCE 
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FTOANCIAL DISCLOSURE REPORT 

Xninr «f l'cr<»n ttrfiovrtiig ^ 

Dau o( ncfiori 

Page 3 of 6 

RrUn C. 

00/32/20n 


V. GIFTS. (IncluJtt lliifSefuipoiiSt a/idtiettriii/i-nl ehtljien; sn p/i. tt-}l tiwIrHcHant) 

I I NONE (No reporlable gi/fx.} 

SOURCE orSCRTPTrON VALUE 

1. Exiiiipi 

2^ 

3. 


VI, LTABIUTIES < Om'Mn lliuirufipmisv otul iJtpMi/rnhhUitit-ii: y*tpp- S2'JJ vf fiftug lntuiic/ian%J 
I } NONE (No rtporiable finhili/'re.t.) 


CREDITOR 

opSClUfTION 

VALUE CODE 

1. Bnnk of America 


K 

2, Unticti Sittiea Ocpariinvm of aUucuItoii 

nttueniiAnsI i(»n 

L 

3. Anicncao Htiucation Sen-ice 

ROueaiionai loan 

K 


A. 
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FINANCIAL DISCLOSURE XLEPORT 
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Dairef a«p<yi 
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FliNAiNCiAL OISCtOSUKE REPOKT 
Page 5 of 6 

tino <t( I'crHtn Reparilag 

lilies. llTntn C. 

flate arUrnorl 

mnviQx 1 

VIU. ADDITIONAL INFORMATION OR EXPLANATIONS. 

FINANCIAL DISCLOSURE REPORT 

Kamr ef PtrtMi Reining 

Date' of Report 

Page 6 of 6 

Wloicj, Brian C. 

cmvidi i 


IX. CERTIFICATION. 


f certify (hn< All Infoniorfoii given obovc (IneluOiog farnratiarinn pertnhitng ioiiiy t|Miuse aiuJ inhtAV er depeiKloii elilidrcn. If any) is 
seturare. rru», and eontplelc to the hcsi of my knoniedge ami belief, ami fiiat asytufornittlon itot rc{)or(e<l teas uUlilicIii becauie It met appHcitbie stamtory 
provisions pcrmltthjf nan-ditefosure. 

I further certify that eometl income from ouijtde eniploymcni uixt honoratia anrf sheaceepiaHce of glDc which have been reported arc In 



^•OT^::A^‘Y INlMYIDUALWirOKNOWINCT.VAND Wll.fUU.VFAlJlFlESOnPAIUSTOFftF.TniSflEPORTMAY Ur.SmUKCTTO ClVlt 
AND CWMINAL SANCTIONS (S U^.C. app. g 104) 


FILING rNSTRUenONS 

Mail signed or%iual und 3 jiddtlional copies to: 

Coiitmiitcc on Fiiwncial Disclosyre 
Adminisiraiivt Office of llie Uniied Stales Courts 
Suite 2-301 
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FINANCIAL statement 
NET WORTH 

Provide a compiele, current fmaiKial net worth statement which itemizes in detail all assets (including 
bank accounts, real estate, securities, trusts, investments, and other financial holdings) all liabilities 
(including debts, mortgages, loans, and other rtriaiicial obligations) of yourself, your spouse, and other 
immediate members of your household. 


j 

1 ASSETS 

LIABIUTIE-S j 

Cash on haid and in banks 


20 

000 

Noi« payable to banks-sccurcd 




U.S. Government secuniics 




Notes payable to baiiks-unseciircd 




Listed securities - sec schedule 


32 

309 

Notes payable to relatives 




Unlisted securities 




Notes payable to others 




Accounts and notes receivable: 




Accounts and bills due 




Due from reialives and friends 




Unpaid inemne tax 




Due from others 




Other unpaid income and interest 




Doubt fltl 




Real estate mongeges payable - sec 
schedule 


303 

247 

Real estate owned - sec schedule 


39) 

000 

Cltaucl mortgages and other liens payable 




Real estate mortgages receivable 




Other dcblS'itemizc 




Autos and other personal property 


151 

850 

Bank line oi'crcdii 


32 

542 

Cash value'life Insurance 




Qduc.uion loan 

. 

108 

JJ3 

Other iisscts itemize. 





Auto loans 


52 

786 





















Total liabilities 


497 

388 





Net Worth 


97 

771 

Total Assets 


595 

159 

Total liabilities and net worth 


595 

159 

CONTINGENT LIAQILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor on leases 
or contracts 




Aic any assets pledged? (Add schedule) 

No 



Legal Claims 




Are you defendant m any suics or legal 
action.^? 

No 



Provision for Federal Income Tax 




Have you ever taken bankroplcy'^ 

No 



Other special debt 





L_ 







460 


FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


List ed Securities 
Missouri 2030 Fund 

Vanguard 529 Age-Based Aggressive Plan 
Vanguard 529 Age-Based Moderate Plan 


$29,417 

2,358 

534 

$32,309 


Real Estate Owned 

Personal residence $361,000 

Time share 30,000 

Total Real Estate Owned $391,000 

Real Estate Mortgage s Payable 

Personal residence $239,857 

Home equity loan 63,390 

Total Real Estate Mortgages Payable $303,247 


AFFIDAVIT 


I A iO 


s 


do 


swear that the information provided in this statement is, 
to the best of my knowledge, true and accurate. 


\. (Date) \ 


3 


V \' 


-A.-. 






mWWUIUi,,, 


I. '-ff 




(NOTARY) 



461 


Senator Kohl. Judge Wimes, as you know, district court judges 
are bound by precedent of their circuit and the precedent estab- 
lished by the Supreme Court. 

Should you be confirmed, from time to time, you will be called 
upon to decide cases where there is no precedent or where there 
is no Supreme Court decisions in the matters that you would have 
under your consideration. 

So how do you intend to approach these kinds of cases where 
there is no clear precedent? 

Mr. Wimes. Well, thank you for the question. Senator Kohl. 
First, you would look to the plain language of the statute, if that’s 
the case. Then, certainly — and see if you can determine from the 
plain language of the statute. 

Then you would look to an analogous situation from the United 
States Supreme Court. Then I would look to what would be the 
eighth circuit, where the district court for Missouri sits, to analogy 
in terms of the law. And, last. Senator, you would look to persua- 
sive law from any of the other circuits in terms of making a deter- 
mination on your decision-making process. 

Senator Kohl. Is it fair to say you would try just as hard as you 
can in every case to find precedent to work with? 

Mr. Wimes. Yes. I would say that. I can tell you. I’ve sat on the 
bench for 10 years on the state court, 6 years as a commissioner, 
and 4.5 years as a general jurisdiction judge, and I think that’s in- 
cumbent upon lower courts, district courts, to rely on the precedent 
of higher courts. And if I was so fortunate to be confirmed, I would 
do the same on the Federal bench. 

Senator Kohl. Good. How would you describe your judicial phi- 
losophy in a very general way? 

Mr. Wimes. I think it’s very important for a judge to have integ- 
rity. That means they’re fair, impartial. I think some characteris- 
tics of judges, they are open-minded, even temperament, decisive. 
But overall, the philosophy is you apply the facts of the case, the 
particulars, to the applicable law, and I think that would sum up 
how I approach it and how I believe I’ve been on the bench. 

Senator Kohl. What is it about being a judge that appeals to 
you? 

Mr. Wimes. Senator, that’s a good question. I think from a very 
young age, my parents taught me the value in public service. I al- 
ways took the public service interest in our government. I think as 
I grew and developed, I really had enthusiasm and a passion for 
the law, and I think because of that, I knew that public service and 
I knew that sitting on the bench was something I wanted to do. 
And I think to serve — if I’m fortunate enough to serve on the Fed- 
eral level, that would be the highest honor for me in representing 
the citizens of the United States and doing it is something that I’ve 
always had an enthusiasm and a passion for doing. 

Senator Kohl. Judge Wimes, I believe that life experiences do in- 
fluence the decisions that people make, but judges, more than any- 
one else, have a duty to ensure that they do not cross the line to 
allow their background to inappropriately influence the outcome of 
cases. 

Where do you draw this line and at what point does personal ex- 
perience, in your opinion, improperly impact judging? How have 
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you and how will you ensure that your personal experiences do not 
improperly influence your judicial decisions? 

Judge Wimes. Well, thank you for the question, Senator. I don’t 
believe — in my 10 years that I have sat on the bench, I don’t think 
my personal views or any biases I may have play any role in my 
decision-making process. 

Certainly, having a background in certain areas brings a certain 
level of sensitivity to a particular issue, if you have a background. 
But I think, ultimately, what rules the day is the facts and cir- 
cumstances of the particular case and the law that applies. 

Again, I would like to think over my time on the bench that I 
have done that and, if confirmed, I would continue to do that on 
the Federal bench. 

Senator Kohl. All right. Before I turn it over to Senator Grass- 
ley, I would like to ask your three daughters a question and they 
could just raise their hand. Is your daddy a fair man? Could we 
count on him to be a fair judge? Raise your hand if it is yes. All 
right. That is the strongest affirmation of your candidacy. 

Judge Wimes. Well, thank you. Senator. 

Senator Kohl. Senator Grassley. 

Senator Grassley. Yes, and congratulations, sir. 

Judge Wimes. Thank you. Senator. 

Senator Grassley. As a circuit court judge, you served on a 16th 
judicial district strategic planning committee. In 2008, this Com- 
mittee produced a strategic plan, including factors which the Com- 
mittee believed would affect the successful implementation of the 
plan. 

One factor identified was, “challenges to the judiciary and over- 
sight by the Supreme Court.” 

You and the Committee expressed concern regarding the Su- 
preme Court noting it will, “increasingly attempt to influence and 
become more heavily involved in local state court matters, decreas- 
ing autonomy of Missouri courts.” 

I am not sure which Supreme Court you were referring to, of the 
State of Missouri or the U.S. But regardless, I would like to have 
you explain how either Supreme Court is, “increasingly attempting 
to influence courts in the Missouri 16th judicial district.” 

And let me follow-up with a second question, and answer both 
of them at the same time, of whether or not you think it is inappro- 
priate for a Supreme Court to influence lower appellate or trial 
courts. 

Judge Wimes. Senator, I will attempt to answer your last ques- 
tion first. No, I don’t think it’s improper for a Supreme Court, be- 
cause that is the governing body for the judiciary and the State of 
Missouri. 

I think in the context of that report which we put out, it was a 
report that not only the judges who were involved or one of the 
Committee members that were involved, it also involved the other 
judges of the circuit. It involved our stakeholders, who we believe 
and we interviewed, the public at large. We also interviewed attor- 
neys who utilized the court system. 

And what we attempted to do throughout that report is to put 
together a plan that encompassed all those different individuals. 
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Now, more specifically to your question of the influence, I’m not 
sure. Senator, the context of how we represented that. I’d be more 
than happy to look at that report. 

Senator Grassley. Why do we not make it easy for you 

Judge WiMES Sure. 

Senator Grassley [continuing]. And ask you to respond to that 
point in writing. 

Judge WiMES. That would be fine. I’d be more than happy to do 
so. 

Senator Grassley. A follow-up of the second question I asked 
you, which you have answered already. How would you describe 
the proper relationship between a Federal district court and the 
circuit court of appeals, a Federal district court and the Supreme 
Court of the United States? So that is kind of two questions, the 
Federal district court and the circuit court of appeals, and the Fed- 
eral district court and the Supreme Court of the United States. 

Judge WiMES. And the question is how would I describe or how 
would I see that relationship? 

Senator Grassley. Yes. Yes. 

Judge WiMES. I would see it — I suspect I would see it in much 
the same way that I see the relationship on the state court in 
terms of our district court, our appeals court, and our Supreme 
Court, and that is this. I believe, those three bodies, we have a 
great working relationship, but I will tell you. Senator, with re- 
spect to the Supreme Court and procedure and rules, that is the 
body — and I think they do or at least in Missouri they do so in 
communication with the other courts, promulgate rules and what- 
ever rules they establish, obviously, as a lower court, we would fol- 
low that. 

So we have a great amount of respect, and, obviously, the Su- 
preme Court in the State of Missouri, I think, in putting together 
rules and procedures, they work with the lower courts and, ulti- 
mately, their decisions the lower courts would follow. 

Senator Grassley. Would that statement you just made apply to 
the Federal district court and the courts of appeal and the Supreme 
Court? 

Judge WiMES. Most certainly. Senator. 

Senator Grassley. You and the Committee also listed as a con- 
cern that, “hostility towards criticism and the politicization of the 
judiciary by legislatures.” 

How do legislatures show hostility toward a judiciary? 

Judge WiMES. I think in terms of that report and the State of 
Missouri, I think the focus was — in the State of Missouri, there’s 
the nonpartisan court plan and there had been some criticism of 
the nonpartisan court plan. 

The urban areas or larger area in the State of Missouri are ap- 
pointed. The out-state of Missouri are elected. There has been a 
movement in terms of that all the positions in the State of Missouri 
should be elected, and they have — they have looked at the non- 
partisan court plan or eliminating the nonpartisan court plan. 

So in the context of the bigger scheme, that’s what we were refer- 
ring to. And I don’t believe it refers to the legislature itself, because 
there are a great number of the legislature that is supportive of the 
current court plan that we have. Senator. 
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Senator Grassley. Is it your view that the U.S. Congress has po- 
liticized the Federal judiciary, and, if so, how? 

Judge WiMES. That’s not my belief. 

Senator Grassley. In your view, what is the proper relationship 
between the Federal judiciary and the Congress? 

Judge WiMES. Senator, I believe three branches of government. 
I think the judiciary certainly is one branch, the legislative is an- 
other branch, and, obviously, the executive is their branch. 

There is a relationship to the extent that funding for the judici- 
ary is through Congress. So there is that relationship in that sense 
in terms of appropriations. 

But I think in terms of — legislators make the law and the court 
follows the law. 

Senator Grassley. I am concerned by your lack of Federal court 
experience. According to your questionnaire, you have practically 
no Federal court experience in your legal career. 

As a state court judge in Missouri, you do have the opportunity 
to review Federal issues. What assurances can you provide to this 
Committee and to future litigants that your judgment on Federal 
law and procedure will be sound and informed? 

Judge WiMES. Senator, I appreciate that question. Starting my 
legal career, I worked in the Department of Justice Bureau of Pris- 
ons. At that time, I handled actions that were filed against the Bu- 
reau of Prisons by way of Federal Tort Claim Act, habeas corpus 
actions, and Bivens actions. 

As a circuit judge, you are correct. Senator, I do have issues that 
involve Federal issues, whether it’s Title 7 in some of the employ- 
ment cases that I have; certainly, in criminal cases, the Fourth 
Amendment and the Sixth Amendment. And I can tell you this. 
Senator. When I took the bench on the state court, there were cer- 
tainly those matters which, coming from the background in crimi- 
nal court, some matters civilly I hadn’t dealt with. 

But I’ve had the opportunity to interpret Missouri statutes. I had 
the opportunity to interpret provisions of the Missouri constitution, 
and I have done so. I have ruled and those rulings have been re- 
viewed by higher courts and I have been affirmed on those deci- 
sions. 

So I believe I would take that same competence level to the 
issues that I face on the Federal level in terms of the preparedness 
on those matters and issues that appear in front of me. 

Senator Grassley. This is my last question. There are a number 
of different theories explaining how judges should interpret the 
Constitution. Some theories emphasize original understanding. 
Some emphasize literal meaning, and some focus on general prin- 
ciples underlying the Constitution and applying a contemporary 
meaning to those principles. 

While all nominees recite the mantra that they will apply the 
law to the facts, I am looking for an answer with a little bit more 
thought behind it. So this question. 

What constitutional interpretation model will guide you when 
faced with constitutional questions? 

Judge WiMES. Thank you. Senator. That’s an important question 
and I’ll try and answer it as thoughtful 

Senator Grassley. Would you like to answer it in writing? 
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Judge Wimes. If you’d like me to, I would. 

Senator Grassley. I want to do what you want to do. Do you 
want to answer it now or do you want to answer it in writing? 

Judge Wimes. Well, I could answer it now and 

Senator Grassley. Go ahead and answer it now, then. 

Judge Wimes. OK. Well, I’ll attempt to answer it now. Senator, 
I think it’s important, especially as a district judge, when you’re 
asked, “What is your interpretation,” I follow precedent. I follow 
the precedent of the Supreme Court of — it would be of the eighth 
circuit. And as a circuit judge, that’s my determination on what the 
law — the applicable law to facts and circumstances of any par- 
ticular case that I may have in front of me, and I think that the 
work of a district judge is just that. 

The decisions you make are based upon precedent and based 
upon the higher courts. 

Senator, I don’t know if that addressed your question. I can still 
address it maybe fuller in writing, if you like. 

Senator Grassley. When I review the record and if it does not 
answer, I will ask you a question for answer in writing. 

Thank you, Mr. Chairman. 

Judge Wimes. Thank you, sir. 

Senator Kohl. Thank you very much. Senator Grassley. 

Judge Wimes, Federal judges serve a meaningful role in their 
communities beyond hearing and deciding cases. Our vision of a 
trial court judge today is a person who is actively involved beyond 
his courtroom and understands the importance of such things as 
drug diversion programs and alternative punishments for juvenile 
offenders, as you well know. 

Would you take a moment to discuss your own vision of what it 
means to be a Federal judge with a focus on the importance of each 
judge in their community? 

Judge Wimes. Thank you for the question. Senator. 

I have always tried in my career to be involved in the community 
as a prosecutor, as a drug court commissioner, and as a circuit 
judge. 

I think to the extent — and I would carry that over, if I’m fortu- 
nate enough to be confirmed on the Federal district court, I think 
that is important for the bench to be active within the community, 
obviously, within the — nothing that would create an appearance of 
impropriety. 

So I can tell you, if confirmed, I would continue to be and I think 
it’s important to be active in the community, visible in the commu- 
nity, to the extent I could. 

Senator Kohl. Tell us a little bit about some of your activities, 
visibility in your community right now. 

Judge Wimes. Well, I’ve been involved in many things over time. 
The Hope House, which is a domestic violence shelter, the mental 
health. Association of the Heartland, I have been a Big Brother, 
I’m a watchdog at my kids’ school, which means a dad of great stu- 
dents and it gets dads involved. 

Overall, what I’ve attempted to do is to, one, especially as it re- 
lates to students and students in school, to inspire them to maybe 
think beyond what — their possibilities. 
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So oftentimes I talk to students. I have students in my court- 
room. I prepare and have them put mock arguments. And I’ve done 
that because the influence in my life are those folks who took the 
time — took the time to talk with me, and I want to make sure, to 
the extent I can, to continue to be actively involved, especially in 
young people’s lives, to get them to maybe aspire to do what I do 
or to aspire to do something bigger than what they thought. 

Senator Kohl. All right. I would like to ask that Chairman Lea- 
hy’s statement be inserted in the record. 

[The prepared statement of Chairman Leahy appears in the ap- 
pendix.] 

Senator Kohl. And this hearing will remain open for a week for 
any follow-up, written questions and responses. 

Judge Wimes, you have done a great job. We appreciate you 
being here today, and we look forward, should you be confirmed, 
to a long and honorable career in the Federal judiciary. 

Thank you so much. 

Judge Wimes. Thank you. Senator Kohl. 

Senator Kohl. The hearing is adjourned. 

[Whereupon, at 3:34 p.m., the hearing was concluded.] 

[Quesions and answers and submissions for the record follow.] 



QUESTIONS AND ANSWERS 

Written Questions of Senator Tom Cobum, M.D. 

Nomination of Kathryn Keneally to be Assistant Attorney General, Tax Division 
Department of Justice 

United States Senate Committee on the Judiciary 
November 22, 201 1 


1 . What will be your strategy regarding the Department of Justice’s approach to offshore tax 
evasion? 

Answer; The Tax Division has stated that its top litigation priority is civil and criminal 
enforcement against non-compliance with U.S. tax laws by taxpayers w'ho use secret 
offshore bank accounts. I fully support the Tax Division’s Offshore Compliance 
Initiative. It is important to encourage taxpayers to remedy past non-compliance through 
voluntary disclosure, and to pursue criminal prosecution and civil penalties against those 
in non-compliance. The public efforts by the Tax Division to obtain the disclosure of 
U.S. account-holders by foreign banks, through negotiations and enforcement, have 
resulted in record numbers of voluntary disclosures and a significant number of 
convictions. These efforts should be continued. In addition, the Internal Revenue 
Service has recently begun several initiatives to improve its examinations of international 
corporate tax matters and global high wealth taxpayers. If confirmed, 1 will work to 
further a strong relationship with the IRS, and thereby enable the Tax Division to 
continue to engage in effective civil and criminal tax enforcement in offshore and 
international matters. 

2. How will the Department structure its negotiations with countries that are havens for tax 
evasion in order to gain important information to initiate criminal prosecutions? 

Answer: I understand and respect that the role of the Tax Division is to enforce tax laws, 
and that negotiations with other countries are the purview of the Treasury and State 
Departments. If 1 am confirmed as the Assistant Attorney General for the Tax Division, I 
will support initiatives that will aid dvdl and criminal enforcement against offshore tax 
evasion. If called upon, 1 will support efforts to improve the disclosure of information to 
combat offshore tax evasion. 

3. The Tax Division employs over 350 attorneys in 14 civil, criminal and appellate sections. 
What management experience in your background has prepared you to lead the Tax 
Division? Please provide specific examples. 

Answer: I currently serve as the Vice Chair for Committee Operations for the American 
Bar Association Section of Taxation. In this position, I arn responsible for overseeing the 
operations of over thirty committees that address issues concerning all areas of 
substantive tax and tax procedure, as well as the Section’s committees on diversity, low 
income taxpayers, and pro bono services. In addition to the management experience that 
I have gained in this position, I have participated in meetings with and submissions of 
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comments to the Internal Revenue Service and the Treasury Department, as well as the 
Tax Division. 

I previously served as chair of the ABA Section of Taxation's Committee on Standards of 
Tax Practice, which addresses ethical standards in tax practice, and as chair of the 
Section’s Committee on Civil and Criminal Tax Penalties, which addresses issues 
relating to all aspects of criminal and civil tax controversy. During my tenure in as chair 
of each of these committees, membership participation increased by significant numbers. 

1 have also managed cases with large teams of lawyers. For example, I was the leader of 
a team of attorneys that represented over one hundred higji-networth individuals in 
examinations before the Internal Revenue Service relating to listed transactions (tax 
shelters). The IRS examinations of these clients were conducted throughout the country 
over a period of several years. As part of this representation, I coordinated and led 
presentations to IRS personnel in coimection with the drafting of a global settlement 
initiative, and led the legal team in representations before IRS Examinations and Appeals 
and in providing guidance to clients concerning settlement proposals. I would like to 
note that, although I have represented taxpayers before the IRS and in litigation 
concerning listed transactions or tax shelters, I have never structured, promoted, or 
advised a client to participate in these types of transactions, and 1 have instead advised 
strongly against participation in such transactions. 

4. The Tax Division has an office under its civil section focused on the Court of Federal 
Claims, which “defends all tax suits filed in the United States Court of Federal Claims.” 

a. Have you ever practiced before the Court of Federal Claims? 

Answer: I have not practiced before the Court of Federal Claims. I have 
represented taxpayers before the U.S. Tax Court and in U S. district courts in 
matters involving tax issues that also fall within the jurisdiction of the Court of 
Federal Claims. 

b. If so, how many times have you appeared before the Court of Federal Claims? 
Answer: I have not practiced before the Court of Federal Claims. 

c. How many briefs or other documents have you filed with the Court of Federal 
Claims? 

Answer: I have not practiced before the Court of Federal Claims. 
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Senator Chuck Grassley 
Kathryn Keneally 

Nominee, Assistant Attorney General (Tax), U.S. Department of Justice 
Questions for the Record 


1 . In 2006, 1 authored changes to the longstanding whistleblower provisions at the IRS. The 
changes were made to incentivize whistleblowing on big-dollar tax fraud. A recent GAO 
report indicates that my efforts were successful. The IRS has received tips on more than 9,500 
taxpayers from 1,400 whistleblowers in just five years. However, I remain concerned that the 
IRS, like the Justice Department with the False Claims Act revisions I authored in 1986, 
continues to treat whistleblowers like skunks at a picnic. For example, the IRS’s offshore 
compliance programs likely would not have achieved the success it has without the information 
it received from a foreign bank employee. Yet, as I stated in a letter to the IRS Commissioner 
in June, 2010, 1 have serious doubts that the IRS effectively utilized the information provided 
to it by the UBS whistleblower. Information from whistleblowers should result in easy money 
for the IRS - which is really easy money for the federal government. In the UBS case, the 
Department of Justice sat on the information provided by the whistleblower for a very long 
time before acting on it. The IRS has a policy that whistleblower cases will not be prioritized 
over other audits. 


a. Do you agree with this policy? 

Answer: The legislative changes enacted as part of the Tax Relief and Health Care Act of 2006 
made important changes to the IRS whistleblower policy, most significantly by requiring the 
creation of an IRS Whistleblower Office and mandating payment to whistleblowers under the 
conditions set out in Section 7623(b) of the Internal Revenue Code. 1 believe that these 
provisions greatly strengthened the policy concerning whistleblowers, and created a valuable 
tool for tax enforcement. While I am not familiar with an IRS policy not to give whistleblower 
cases priority treatment, I believe that information provided to the IRS Whistleblower Office is 
very valuable to tax enforcement 

b. What steps will you take to ensure the success of the IRS 
whistleblower program? 

Answer: While 1 understand that the IRS whistleblower program functions as part of the IRS 
and not as part of the Department of Justice Tax Division, 1 believe that the whistleblower 
program is an important part of tax enforcement. If I am given tlie opportunity to serve as the 
Assistant Attorney General of the Tax Division, I will work diligently to further a strong 
working relationship between the Department of Justice Tax Division and the IRS, including 
the IRS Whistleblower Office. 

c. Attorney General Holder is aware of my concerns about 
whistleblower claims languishing at the Justice Department. Will 
you work with him to prioritize tax whistleblower cases? 
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Answer: If I am so fortunate as to be confirmed, I will communicate within the Department of 
Justice my respect for the IRS Whistleblower Office, and for the important role of 
whistleblower cases in tax enforcement. 

2. On several occasions you have expressed opposition to the federal sentencing guidelines. In an 
article you wrote in the August 2004 edition of Ophite Collar Crime, you used the sentence 
given to an executive of Dynergy Inc., who was indicted for accounting fraud, to argue that the 
sentencing guidelines have failed in their objective to create uniformity and proportionality in 
sentencing. You further argued that the “the current guideline system is not honest.” Do you 
continue to have concerns about the sentencing guidelines? Please explain. 

Answer: I do not continue to have the concerns about the U.S. Sentencing Guidelines that I 
expressed in the August 2004 edition of White Collar Crime. I believe that judicial decisions 
since that time have remedied these concerns. I am in agreement with the original objective of 
the Guidelines to create uniformity and proportionality in sentencing. I began my practice 
before the enactment of the Guidelines, and had personal experience with the extreme variation 
in sentencing that occurred between similarly situated defendants prior to the Guidelines. 1 
believe that the Guidelines as currently interpreted and applied strike a good balance between 
the pre-Guidelines failure of sentences to be uniform and proportionate, and the post- 
Guidelines anomalies discussed in my August 2004 article. I served for many years as a 
member of the Practitioners’ Advisory Group to the U.S. Sentencing Commission. 1 have not 
been in general opposition to the Guidelines, but have instead worked for the improvement of 
the Guidelines. 

3. As the Assistant Attorney General for the Tax Division will your views on the Guidelines 
inhibit you in any way from prosecuting suspected tax evaders to the full extent of the law? 

Answer; If I am confirmed, I will use and encourage the use of the tools available for effective 
tax enforcement, including the Guidelines. I hold no views, either with regard to the 
Guidelines or any other aspect of tax enforcement, that would inhibit me in any way from 
prosecuting suspected tax evaders to the full extent of the law. 

4. You have been highly critical of DOJ Directive No. 128, which provides guidance for charging 
individuals with mail and wire fraud conspiracy in lieu of, or in addition to, criminal tax 
charges. As the Assistant Attorney General for the Tax Division will you seek to modify this 
directive? If so, how? 

Answer: I am in agreement with the general principles stated in Directive 128, and with the 
examples provided in Directive 128 concerning the types of circumstances that might warrant 
the authorization of charges in lieu of or in addition to tax charges. It is my view that, in the 
seven years since the issuance of Directive 128, the standards set out in Directive 128 have 
been applied with careful regard to the principles and goals of tax enforcement. 1 do not 
believe that the concerns that I expressed in the early perioti following the issuance of Directive 
1 28 have been borne out by its implementation. In general, I do not believe in fixing 
something that does not appear to be broken. While there may be some extraneous language in 
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Directive ! 28 that could be stated more clearly, if 1 am confirmed as Assistant Attorney 
General for the Tax Division, I would not seek to change the core principles of Directive 128. 

5. All federal agencies are facing budget cuts. As a result, these agencies, including the IRS and 
the Department of Justice, need to do a better job of allocating their resources to ensure the best 
bang for the buck. What are your recommendations for targeting these limited resources? 

Answer: It is of central importance that the Tax Division focus enforcement activity in a 
maimer that fosters voluntary compliance with tax laws by all taxpayers. The Tax Division’s 
Offshore Compliance Initiative is an excellent example of a program that has relied on civil and 
criminal tax enforcement to encourage large numbers of taxpayers to make voluntary 
disclosures of past wrongdoing. This initiative should be continued, and looked to as a model. 

It is also always important to pursue tax professionals who engage in tax evasion or abusive tax 
avoidance, for example through the promotion of fraudulent schemes, the preparation of false 
tax returns, or personal non-compliance. Civil and criminal enforcement against .such tax 
professionals can have a broad impact in general and specific deterrence. 

The Tax Division must look to the IRS for case development and referrals. If 1 am confirmed, I 
will make every effort to foster a strong relationship between the Tax Division and the IRS, and 
to encourage the development of those cases that will have the greatest impact. In this regard, 
as previously stated, I will remain aware of the potential benefits of cases that can be developed 
through the IRS whistleblower program. 

6. If confirmed, what will be your biggest challenges? How will you address those challenges? 

Answer; 1 believe that the previous question identified what will likely be the biggest 
challenge for the Tax Division; the effective allocation of increasingly limited resources for the 
greatest impact on tax compliance. If I am given the opportunity to serve as Assistant Attorney 
General for the Tax Division, I will work to prioritize those enforcement efforts, such as the 
Offshore Compliance Initiative, that will further this goal. If confirmed, 1 will also work to 
strengthen the good relationship between the Tax Division and the IRS, and to take the greatest 
advantage of IRS activities, such as its whisteblower program, to further tax enforcement. 

7. What goals will you set for the first year on the job? 

Answer: If 1 am so fortunate as to be confirmed, my first goal will be to listen and to learn 
about the current enforcement efforts of the Tax Division. The Tax Division has currently 
identified the Offshore Compliance Initiative as its top litigation priority, and I agree with that 
position. I also believe that enforcement against tax professionals who promote fraudulent 
schemes, prepare false tax returns, or personally commit tax crimes, should be an enforcement 
priority, through criminal prosecution and civil enforcement, including injunction actions. I 
also recognize and, if confirmed, will be committed to enforcement against those who seek to 
undermine our tax system by wrongly denying the legitimacy of our tax laws . 

8. Do you think that IRS Criminal Investigations should be permitted to work directly with US 
Attorneys instead of having DOJ Tax approval in most cases? 
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Answer; 1 strongly support the policy by which the Tax Division reviews and authorizes 
criminal tax charges. The tax system touches all U.S. citizens, residents, and those who earn 
income in this country. Ensuring that the tax laws are enforced fairly and consistently is central 
to the mission of the Tax Division. I have practiced in the Southern District of New York, 
where it is my understanding and has been my experience that there are many instances in 
which IRS Criminal Investigation works directly with the U.S. Attorney’s Office in grand jury 
investigations of criminal tax cases. In jurisdictions, such as the Southern District of New 
York, that develop local prosecutorial tax expertise, this cooperative effort can be a valuable 
and efficient use of resources. I believe it remains important that the Tax Division retain the 
final authority to approve tax charges even in such circumstances. 

9. How much time do you think is appropriate for IRS Cl agents to spend on assisting Justice 
Department prosecutions that are not tax -related? What benefit does the Justice Department 
derive Ifom using such assistance when such resources may be better used for tax enforcement? 
Aren’t we robbing Peter to pay Paul by using resources for non-tax issues? 

Answer: The United States faces great challenges as a result of the tax gap, and IRS agents are 
on the front line of addressing this challenge. The first priority for IRS agents should be the 
fair and consistent enforcement of tax laws, to address the tax gap challenge and to ensure that 
those taxpayers who are in tax compliance can have confidence that there will be enforcement 
against those who are not in compliance. I believe, based on my experience, that IRS Criminal 
Investigation special agents are by training and experience among the very best in the world at 
investigating financial transactions and developing evidence of financial crime. There may be 
exceptional circumstances, such as anti-terrorism enforcement, when it may be appropriate that 
the skills of IRS agents be used to meet other national needs. 

10. Do you believe that dual purpose summonses are appropriate? 

Answer: Yes. The Supreme Court determined in Tiffany Fine Arts, Inc. v. United States, 469 
U.S. 310 (1985), that dual purpose summonses do not need to meet the requirements for John 
Doe summonses set out in Internal Revenue Code section 7609(f). 

1 1. Due to the controversy surrounding the use of the term ‘tax protester”, a recent Assistant AG 
for Tax coined the term “tax denier.” Do you agree with this terminology and do you expect to 
use it? 

Answer: I agree wholeheartedly that enforcement against individuals who willfully refuse to 
accept the legitimacy of U.S. tax laws must be a priority. 1 also believe strongly that it is 
essential to use criminal and civil enforcement, including injunction actions, to stop those who 
promote schemes to encourage non-compliance with U.S. tax laws. I recognize the issues 
concerning the term “tax protester.” In my view, the individuals who fall into the category 
defined as “tax deniers” or “tax defiers” are simply tax cheats. The terms “tax deniers” or “tax 
defiers” are fine terms. The important issue is that there be enforcement against such 
individuals, who are engaged in wrongfii! conduct, not fi’ee speech. I would like to note that 
while I have represented many individuals and companies in civil and criminal tax litigation, 
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because “tax deniers” or “tax defiers” insist on making arguments that have no basis in law, i 
have never represented anyone who falls in this category. 

12. What changes would you suggest to the civil injunction program to combat abuse by preparers? 

Answer: Enforcement against tax professionals who promote fraudulent schemes, prepare false 
tax returns, or personally commit tax crimes, should be an enforcement priority, through 
criminal prosecution and civil enforcement, including injunction actions. The past decade has 
seen a significant increase in the Tax Division’s tise of civil injunctions against tax fraud 
promoters and fraudulent return preparers. I understand that the Tax Division participates in 
IRS training classes and conferences to help IRS agents and attorneys learn how to conduct an 
investigation that leads to a successful injunction referral. Fostering this strong working 
relationship between the Tax Division and the IRS will benefit the civil injunction program and 
other areas of tax enforcement. 

1 3. Do you believe the current number of such injunctions has a sufficient deterrent effect? 

Answer; Civil injunctions have a strong deterrent effect, by shutting down the activities of tax 
fraud promoters and fraudulent return preparers, and also by sending a message that deters 
others from ever engaging in such activity. It is my understanding that the Tax Division is 
strongly committed to this enforcement tool, and I support that commitment. Because 1 am not 
at the Tax Division, 1 cannot say whether the current number of injunctions is sufficient, or 
whether more resources can and should be directed at this effort, 

14. What role should the DOJ Tax Division have in distinguishing aggressive tax planning from 
obstruction of justice, i.e., KPMG and UBS? 

Answer: The fair and consistent enforcement of the tax laws is a central part of the stated 
mission of the Tax Division. To meet this mission, the Tax Division must determine whether 
tax violations should be pursued through criminal or civil enforcement, or a combination of 
both. When aggressive tax planning results in the underpayment of tax, there should be civil 
enforcement to recover tax, interest, and appropriate penalties. When aggressive tax planning 
crosses the line into fraudulent activity, criminal prosecution may be appropriate, depending on 
the evidence and available prosecutorial resources. In either circumstance, the use of civil 
injunctions can be an effective general and specific deterrent. Obstruction of justice is a crime, 
and should be prosecuted as such. 

1 5. How would you coordinate the activities of the Southern District of New York and other U.S. 
Attorneys’ offices that are outside the direct supervision of the AAG for Tax? Do you think the 
tax function of the Southern District of New York should be placed under the supervision of the 
AAG for Tax? 

Answer: If I am given the opportunity to serve as the Assistant Attorney General for the Tax 
Division, I would commit myself to fostering strong working relationships with local U.S. 
Attorney Offices. I have practiced in the Southern District of New York, and it has been my 
experience and observation that the U.S. Attorney’s Office has a respectful and cooperative 
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relationship with the Tax Division in civil and criminal tax matters, In jurisdictions, such as the 
Southern District of New York, that develop local prosecutorial tax expertise, this cooperative 
effort can be a valuable and efficient use of resources. In these jurisdictions, the Tax Division 
currently retains the final authority to approve criminal tax charges, and I believe that it is 
important that the Tax Division continue to exercise this authority. 

16. What is your view of the Cheek defense? Do you believe that willful ignorance should ever be 
a defense to a criminal charge? 

Answer; The principal criminal tax statutes include a requirement that it be shown that the 
defendant acted willfully, which the Supreme Court reiterated in Cheek v. United States, 498 
U.S. 198 (1990), “requires the Government to prove that the law imposed a duty on the 
defendant, that the defendant knew of this duty, and that he voluntarily and intentionally 
violated that duty,” I believe that it is important that criminal sanctions be imposed for 
criminal conduct. However, given the complexity of the tax laws, criminal sanctions should 
not be imposed as a result of a good faith mistake or ignorance with regard to the tax laws. For 
this reason, 1 agree with the inclusion of the willfulness element in the criminal tax laws, and 
the definition of willfulness in Cheek. Subsequent to Cheek, several Circuit Courts have held 
that Cheek does not preclude that the jury be instructed that a defendant cannot make himself 
“willfully blind” (or in other words, “willfully ignorant”) to the requirements of the tax laws. 
Further, the Supreme Court in Cheek also held that willfulness did not permit a defendant who 
objectively understood the tax law to assert his disagreement with the tax law as a defense. 

1 7. Please describe with particularity the process by which these questions were answered. 

Answer: i reviewed each question. When appropriate, I reviewed publicly available materials 
relating to the questions. As examples, I review^ the legislation and the IRS statements 
concerning its whistleblower program, information available on the Tax Division’s website, 
and case law discussed in these answers. I prepared a complete first draft of answers to these 
questions. I received and considered comments from representatives of the Department of 
Justice, I prepared ray final answers and forwarded them to the Department. I understand that 
the Department will submit my answers to the Committee. 

18. Do these answers reflect your true and personal views? 

Answer; Yes. 
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Questions for the Record from Senator Carl Levin 
to 

Kathryn Keneallv. Esq„ Nominee for 
Assistant Attorney General for Tax Division. Department of Justice 


1 . For the past several years, the Department of Justice (DOJ) Tax Division has been engaged in 
a sustained effort to curtail offshore tax evasion, using civil and criminal proceedings to identify 
U.S. taxpayers with unreported accounts at foreign financial institutions. Among other 
measures, the Tax Division has prosecuted taxpayers with unreported accounts and unpaid taxes 
as well as bankers, attorneys, and other professionals who facilitated U.S. tax evasion. 

a. If confirmed as Assistant Attorney General for the Tax Division, what priority would 
you place on that ongoing legal effort? 

Answer; The Tax Division has currently identified the Offshore Compliance Initiative as 
its top litigation priority, and I agree with that position. I fully support the Tax Division’s 
Offshore Compliance Initiative. It is important to encourage taxpayers to remedy past 
non-compliance through voluntary disclosure, and to pursue criminal prosecution and 
civil penalties against those in non-compliance. The public efforts by the Tax Division to 
obtain the disclosure of U.S. account-holders by foreign banks, through negotiations and 
enforcement, have resulted in record numbers of voluntary disclosures and a significant 
number of convictions. The Tax Division has also correctly and effectively focused 
enforcement efforts on the bankers, attorneys and other professionals who facilitated U.S. 
tax evasion. If confirmed, I will advocate that these efforts should be continued and must 
remain a priority. 

b. What is your view of efforts by some foreign jurisdictions to provide a cash settlement 
in place of providing the names of U.S. taxpayers with unreported accounts in their 
jurisdictions? 

Answer; The only information that I have concerning efforts by any foreign jurisdictions 
to provide a cash settlement in place of providing the names of U.S. taxpayers with 
unreported accounts comes from press reports. It is my view that cash settlements cannot 
serve the same law enforcement goals as obtaining the names of U.S. taxpayers with 
unreported accounts. It is essential that the Tax Division focus on enforcement that 
fosters voluntary compliance by taxpayers. When it became known that foreign banks 
would provide names of U.S, taxpayers with unreported accounts, a record number of 
taxpayers came forward to make voluntary disclosures. It was the fact that names might 
be disclosed that enabled the IRS to bring many thousands of taxpayers, and hundreds of 
millions of dollars, back into the tax system. It is also through the provision of names of 
U.S. taxpayers with unreported foreign bank accounts that the Tax Division has been able 
to prosecute criminal tax evasion. 

2. In October 2000, a federal court approved a request by the Internal Revenue Service (IRS) to 
issue a John Doe summons to credit card companies to obtain the names of the holders of credit 
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cards issued by banks in three offshore tax havens, Antigua and Barbuda, the Bahamas, and the 
Cayman Islands. In 2001, you authored an article entitled, “Targeting Offshore Activities; The 
IRS’s Next Step.” In that article, you wrote that the IRS summons was unprecedented in scope 
and purpose and that the court’s approval of the summons was “perfunctory,” criticizing the 
court’s determination that the IRS had met the three legal criteria for approval: that the IRS had 
identified an ascertainable class; the IRS had established that a reasonable basis existed to 
believe that the persons within that class may have violated tax laws; and the information sought 
by the subpoena was not readily available from other sources. You also noted the “extreme 
deference of the court in yielding to the IRS assertions,” and called the summons a “fishing 
expedition,” because it sought the records of all credit card holders at banks in the three offshore 
jurisdictions. 

a. Do you still believe that the court’s approval of the summons was perfunctory? 

Answer: I believe that subsequent events proved the correctness of the John Doe 
summons in the investigation of the use of credit cards affiliated with offshore bank 
accounts to evade U.S. taxes. The October 2000 summons led to effective and significant 
tax enforcement. I also believe that the more recent use of John Doe summonses in 
connection with the enforcement efforts by the IRS and the Tax Division against the use 
of offshore bank accounts has been appropriate and highly effective. 

b. You characterized the court as giving “extreme deference” to the IRS’s assertions 
presented in its petition to the court. Do you believe that such deference was incorrect? 

Answer: I believe that subsequent events proved the correctness of the John Doe 
summons in the investigation of the use of credit cards affiliated with offshore bank 
accounts to evade U.S. taxes. The October 2000 summons led to effective and significant 
tax enforcement. 1 also believe that the more recent use of John Doe summonses in 
connection with the enforcement efforts by the IRS and the Tax Division against the use 
of offshore bank accounts has been appropriate and highly effective. 

c. You noted in the article that the IRS is required to petition and obtain approval for the 
issuance of a John Doe summons. Internal Revenue Code (IRC) Section 7609(h)(2) 
directs the IRS to proceed ex parte in the proceeding, and the statute expressly provides 
that the court shall make its determination “solely on the [IRS] petition and supporting 
affidavits.” Do you disagree with the process established in IRC 7609(h)(2)? If so, what 
changes would you recommend in the statute? 

Answer: I have no disagreement with the process established in IRC 7609(h)(2). 

d. Do you still believe the summons issued by the IRS was a “fishing expedition”? 
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Answer: I believe that subsequent events proved the coirectness of the John Doe 
summons in the investigation of the use of credit cards affiliated with offshore bank 
accounts to evade U.S. taxes. The October 2000 summons led to effective and significant 
tax enforcement. I also believe that the more recent use of John Doe summonses in 
connection with the enforcement efforts by the IRS and the Tax Division against the use 
of offshore bank accounts has been appropriate and highly effective. 

e. If you were confirmed as Assistant Attorney General for the Tax Division, would you 
advocate against the issuance or use of similar types of summonses by the IRS? 

Answer: No. If I am given the opportunity to serve as Assistant Attorney General for 
the Tax Division, I will use and encourage the use of the tools available for effective tax 
enforcement. The John Doe summons issued in October 2000 in connection with U.S. 
taxpayers who used credit cards affiliated with offshore bank accounts to evade U.S. 
taxes, and the more recent use of John Doc summonses in connection with the 
enforcement efforts by the IRS and the Tax Division against the use of offshore bank 
accounts, have demonstrated that such summonses can be highly effective in tax 
enforcement. 

£ If confirmed as Assistant Attorney General for the Tax Division, would you advocate 
against DOJ supporting in court the IRS issuance of similar subpoenas? 

Answer: No. If I am given the opportunity to serve as Assistant Attorney General for the 
Tax Division, I will use and encourage the use of the tools available for effective tax 
enforcement. The John Doe summons issued in October 2000 in connection with U.S. 
taxpayers who used credit cards affiliated with offshore bank accounts to evade U.S. 
taxes, and the more recent use of John Doe summonses in connection with the 
enforcement efforts by the IRS and the Tax Division against the use of offshore bank 
accounts, have demonstrated that such summonses can be highly effective in tax 
enforcement. 

g. Do you believe that the John Doe summonses issued by the IRS against UBS Bank 
and HSBC Bank (subsequently withdrawn) were appropriate in scope? Were the reviews 
by the courts perfunctory? Did the courts give too much deference to IRS assertions 
contained in the petitions to the courts in support of those summonses? 

Answer: I believe that John Doe summonses have been one of the most effective tools in 
the enforcement efforts by the IRS and the Tax Division against tax evasion through 
offshore bank accounts, and that John Doe summonses are a vital tool in tax enforcement. 

I have only a general familiarity with public reports concerning the proceedings 
surrounding the John Doc summonses against UBS Bank and HSBC Bank, and therefore 
cannot comment specifically concerning those proceedings. In conjunction with these 
John Doe summonses and other enforcement activities, the IRS announced two voluntary 
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disclosure initiatives, in 2009 and 2011, to provide U.S. taxpayers with offshore bank 
accounts an opportunity to avoid criminal liability and minimize penalties through 
voluntary disclosure. Based on my experience as a private practitioner representing 
taxpayers in the voluntary disclosure programs, 1 know that the publicity surrounding the 
John Doe summons proceedings, and the disclosure of account-holder names by foreign 
banks, was highly effective in motivating taxpayers to come into compliance. 

h. As Assistant Attorney General for the Tax Division, would you advocate that any 
additional criteria or procedures be added to internal reviews by the IRS or DOJ before 
determining to seek judicial approval to serve, or seek enforcement of, a John Doe 
summons in a tax matter? 

Answer: I have no reason to believe that additional criteria or procedures are necessary. 

i. In the same article you were critical of IRS efforts to use Currency Transaction Reports 
(CTRs) and Cash Monetary Instrument Reports (CMIRs) to obtain information that could 
identify U.S. taxpayers who are failing to report offshore accounts, as required by law. 
The article suggested that the CTRs and the CMIRs were being misused by the IRS: 
“Now the IRS clearly hopes to use evidence developed through the debit and credit card 
records to tie taxpayers to currency transfers and foreign bank accounts. Instead of using 
the various reporting requirements to detect crime, the failure to have reported the 
transactions and the existence of offshore accounts will become the basis for criminal 
charges.” Do you view the failure to report the existence of a foreign bank account on a 
federal tax form as a potential crime? Do you view the use of CTRs and CMIRs by the 
IRS to obtain information about unreported offshore accounts as inappropriate? 

Answer: The willful failure to report the existence of a foreign bank account on a federal 
tax foim is a crime. The willful failure to file CTRs and CMIRs, and willful conduct to 
cause CTRs and CMIRs not to be filed, are crimes. The use of CTRs and CMIRs has 
proven valuable to the IRS in tax enforcement, including in obtaining information about 
unreported offshore accounts. 

It was not my intention that the referenced article suggest that CTRs and CMIRs were 
being misused by the IRS. The article was intended to alert the practitioner community 
of a change in the focus of the use of these forms in tax enforcement. To put the article 
in context, in 1999, the Webster Report had made significant findings that the IRS 
Criminal Investigation Division had moved from its core mission of tax enforcement, and 
that instead its resources had been diverted to drug enforcement. In 2000, IRS Criminal 
Investigation was reorganized and re-dedicated to tax enforcement as its primary mission. 
I am in general agreement with the conclusions of the Webster Report and the steps that 
were taken in response. The discussion in the article concerning CTRs and CMIRs was 
intended to report that these forms, which had previously been used to trace funds in 
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illegal activity such as drug enforcement, would now be the focus of criminal charges in 
tax oases. 

j. As Assistant Attorney General for the Tax Division, would you advocate that the IRS 
not use information obtained throu^ CMIRs and CTRs as a basis for bringing charges 
against taxpayers who fail to report offshore accounts? 

Answer: No. If I am given the opportunity to serve as Assistant Attorney General for the 
Tax Division, I will use and encourage the use of the tools available for effective tax 
enforcement. CTRs and CMIRs have proven to be valuable law enforcement tools. 

k. As Assistant Attorney General for the Tax Division, would you advocate against DOJ 
supporting in court charges brought by the IRS against taxpayers based upon information 
obtained through CTRs or CMIRs? 

Answer: No. If I am given the opportunity to serve as Assistant Attorney General for the 
Tax Division, I will use and encourage the use of the tools available for effective tax 
enforcement. CTRs and CMIRs have proven to be valuable law enforcement tools. 

3. In the late 1990s and early 2000s, the IRS initiated a concerted effort to stop the marketing 
and use of abusive tax shelters. The IRS targeted a particularly abusive class of shelters, called 
“Son of Boss,” which were mass marketed, had no economic substance, and in some instances 
were supported by boiler plate tax opinions that contained blank spaces to fill in the names and 
details of the taxpayer. The IRS aggressively pursued taxpayers that used the shelters, as well as 
the lawyers and tax professionals who designed them and issued supportive opinions. In 2004, 
the IRS implemented a settlement initiative that enabled taxpayers who used the shelters to pay 
back taxes, interest and, if assessed, penalties and avoid litigation and possibly higher penalties. 
Those taxpayers who declined to participate in the initiative were denied access to the IRS 
appeals process and would have to contest tax and penalty assessments through litigation in the 
courts. In 2008, you co-authored an article that was critical of the IRS settlement initiative. The 
article characterized it as “a settlement initiative that deprived taxpayers of the right to go to IRS 
Appeals,” stating that the IRS had taken “a broad brush approach to tax shelter enforcement” 
over the previous years. The article also accused the IRS of putting “a gloss ... on a range of 
transactions without consideration to the specific merits of any taxpayer’s activities.” It was also 
critical of DOJ’s indictments of tax professionals who marketed the transactions. Yet, a number 
of those tax professionals — including some attorneys — subsequently pleaded guilty to, or were 
convicted of, criminal offenses. In addition, the IRS position on those shelters has been upheld 
in all cases tried through the Appellate level in the federal courts. 

a. Do you still believe, in light of the facts associated with the “Son of Boss” shelters, 
and the IRS’ record of success in court, that the IRS settlement initiative put “a gloss ... 
on a range of transactions without consideration to the specific merits of any taxpayer’s 
activities”? 
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Answer: I believe that the IRS settlement initiative, followed by the criminal 
prosecutions and civil litigation efforts of the Department of Justice and the IRS, proved 
highly effective in addressing the challenges to the tax system created by the “Son of 
BOSS” shelters. The IRS faced a serious enforcement challenge in connection with the 
recent era of tax shelters, as documented by two significant and detailed reports of the 
Permanent Subcommittee on Investigations of the U.S. Senate Committee on Homeland 
Security and Government Affairs. Prominent accounting firms and law firms had put 
thousands of clients into structured transactions that were ultimately shown to serve no 
purpose other than tax avoidance or evasion. The IRS settlement initiatives were in 
general an effective means to resolve a large number of these cases. The IRS and the Tax 
Division have also engaged in significant and effective litigation against taxpayers who 
participated in abusive tax shelters, as well as civil injunction and penalty enforcement 
against tax shelter promoters, including attorneys and other tax professionals. It was also 
important that criminal charges be brought against the tax professionals, including 
lawyers and accountants, who engaged in fraudulent activity in developing, promoting, 
and implementing abusive tax shelters. These combined enforcement efforts addressed a 
serious challenge to the tax system, resulted in the recovery of billions of dollars in taxes, 
penalties and interest, and served general and specific deterrence goals. 

While the language in the referenced article could have made the point more clearly, my 
main concern with the IRS settlement initiative was the IRS decision to eliminate review 
by IRS Appeals in “Son of BOSS” cases. IRS Appeals serves a vital, independent review 
function. In a number of settlement initiatives subsequent to the “Son of BOSS” 
settlement initiative, taxpayers were permitted to make presentations at IRS Appeals, in 
particular on penalty issues. It was my experience as a practitioner that this opportunity 
allowed taxpayers to feel that their positions had been given a fair hearing, and 
engendered confidence in the integrity of the tax system. Allowing taxpayers to proceed 
to IRS Appeals to address unique or unusual circumstances may also have had the 
beneficial effect of reducing the number of taxpayers who rejected settlement initiatives 
outright and elected engage in litigation, which imposed additional burdens on the IRS, 
the Tax Division, and the courts. If confirmed, I would respect the discretion of the IRS 
to determine its settlement initiatives, and would keep an open mind and give careful 
consideration to the use of settlement initiatives at all stages in cases handled by the Tax 
Division. I believe that my experience as a practitioner who has represented taxpayers 
before the IRS and the Tax Division may provide a helpful perspective on this and other 
issues. 

I would like to note that, although I have represented taxpayers before the IRS and in 
litigation concerning listed transactions or tax shelters, 1 have never structured, promoted, 
or advised a client to participate in these types of transactions, and I have instead advised 
strongly against participation in such transactions. 
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b. As Assistant Attorney General for the Tax Division, would you advocate that the IRS 
await a judicial ruling regarding the validity of a tax shelter — no matter how abusive that 
shelter may be — before offering a settlement initiative like the “Son of Boss” settlement? 

Answer: No. Settlement initiatives are a use&l mechanism to resolve tax disputes, and 
can be used effectively at any stage in a proceeding, or at successive stages in a 
proceeding. If confirmed. I would respect the discretion of the IRS to determine the best 
use of this tool in its cases, and would keep an open mind and give careful consideration 
to the use of settlement initiatives at all stages in cases handled by the Tax Division. 

c. As Assistant Attorney General for the Tax Division, would you advocate that DOJ not 
indict or take other legal action against tax professionals or attorneys who designed and 
marketed a tax shelter - no matter how abusive that shelter may be — before a judicial 
ruling on the validity of the shelter itself? 

Answer: No. When there is evidence of criminal conduct, there is no reason to wait for 
the outcome of civil litigation concerning a tax shelter. Additionally, civil injunctions 
can be an important tool to stop such activities and to protect taxpayers and the public. In 
such cases, criminal and civil enforcement against tax professionals and attorneys serves 
important goals of general and specific deterrence. If confirmed, I will be guided by 
these principles. 

d. As Assistant Attorney General for the Tax Division, would you advocate against the 
IRS establishing similar settlement conditions in the future? Would you oppose any 
settlement initiative that required a taxpayer to waive the right to an IRS appeal? 

Answer: No. Settlement initiatives are a useful mechanism to resolve tax disputes, and 
can be used effectively at any stage in a proceeding, or at successive stages in a 
proceeding. The tax shelter industry posed a grave threat to the tax system, and the 
settlement initiatives served an important function in resolving a large number of cases in 
a challenging area of tax enforcement. If confirmed, I would respect the discretion of the 
IRS to determine the best use of this tool in its cases, and would keep an open mind and 
give careful consideration to the use of settlement initiatives at all stages in cases handled 
by the Tax Division. 

IRS Appeals serves a vital, independent review function, and plays a valuable role in 
facilitating settlements. I believe that my experience as a practitioner who has 
represented taxpayers before the IRS and the Tax Division may provide a helpfiil 
perspective on this and other issues. If confirmed, I would keep an open mind and listen 
to and consider all views. 

e. Would you advocate against DOJ supporting in court similar IRS settlement initiatives 
in the future? 
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Answer; No. The tax shelter industry posed a grave threat to the tax system, and the 
settlement initiatives served an important function in resolving a large number of cases in 
a challenging area of tax enforcement. If confirmed, 1 would respect the discretion of the 
IRS to determine the best use of this tool in its cases, and would keep an open mind and 
give careful consideration to the use of settlement initiatives at all stages in cases handled 
by the Tax Division. 

4, In 2009, you co-authored an article that was highly critical of the First Circuit’s decision in 
Textron Inc, and the IRS’ approach to gaining access to corporate tax accrual work papers. 

a. Do you still view corporate tax accrual work papers as attorney work product that 
should not be requested by the IRS? 

Answer: I have never viewed coiporate tax accrual work papers as attorney work product 
per se. In some circumstances, corporate lax accrual work papers may contain material 
that constitutes attorney work product. I am in agreement with the general principles set 
out in the IRS “Policy of Restraint,” which is part of the Internal Revenue Manual. 

b. If confirmed as Assistant Attorney General for the Tax Division, would you advocate 
that the IRS not request access to corporate tax accrual work papers or advocate that DOJ 
decline to enforce such a request in court? 

Answer: No. If I am given the opportunity to serve as Assistant Attorney General for the 
Tax Division, I will use and encourage the use of the tools available for effective tax 
enforcement, including access to corporate tax accrual workpapers in the appropriate 
case. I also recognize that the issue of whether to enforce a request in court concerning 
corporate tax accrual work papers must include consideration of legal precedent on this 
issue, including the Textron decision. 

c. As Assistant Attorney General for the Tax Division, would you advocate that any 
additional criteria or procedures be added to internal reviews by the IRS or DOJ before 
making a request for corporate tax accrual work papers or defending requests for such 
papers in court? If so, what changes would you advocate? 

Answer: If 1 am given the opportunity to serve as Assistant Attorney General for the Tax 
Division, my first priority will be to listen and to learn about the current policies, 
practices, and enforcement efforts of the Tax Division. I am in agreement with the 
general principles set out in the IRS “Policy of Restraint,” which is part of the Internal 
Revenue Manual. I am also aware that the litigation needs of the Tax Division may differ 
from and be broader than the needs of the IRS in an examination. I have an open mind 
on this and all issues. 
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5. The articles cited above are highly critical of IRS efforts to combat tax abuse and suggest that 
the reviewed IRS initiatives were too aggressive. If confirmed as Assistant Attorney General for 
the Tax Division, would you attempt to rein in those initiatives or similar future initiatives and, if 
so, in what ways? 

Answer: Through my experience as a tax practitioner representing clients in matters before the 
IRS and the Tax Division, and in my review of public information available about the IRS and 
the Tax Division’s current initiatives, 1 am familiar with a number of current tax enforcement 
initiatives. I am not aware of any on-going initiatives by the IRS or the Tax Division that I 
would seek to “rein in.” I have the highest regard for the IRS and the Tax Division, and have 
expressed this regard many times in my writings and in public presentations. While I have had 
disagreements with specific actions taken by the IRS from time to time, I welcome this 
opportunity to state in the strongest terms that the role of the IRS is vital to the functioning of the 
United States. It has been my experience that IRS agents, IRS leadership, and the attorneys and 
leaders of the Tax Division are dedicated professionals who act with the best of intention in the 
service of the tax system. The tax gap is a serious challenge to the United States. The failure of 
some taxpayers to meet their obligations serves as a great unfairness to the majority of taxpayers 
who are in compliance. It is a privilege to be considered for the position of Assistant Attorney 
Genera! for the Tax Division. To be given this opportunity to work with the dedicated 
professionals in the IRS and the Tax Division in this capacity would be a high responsibility and 
a true honor. 
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Responses of Brian C. Wimes 

Nominee to be IJ.S. District Judge for the Eastern and Western Districts of Missouri 
to the Written Questions of Senator Tom Coburn, M.D. 

1. Some people refer to the Constitution as a “living” document that is constantly 
evolving as society interprets it. Do you agree vrith this perspective of constitutional 
interpretation? 

Response: I do not agree with the perspective that the Constitution is a “living" 

document constantly evolving as society interprets it. The Constitution is a document 
that can only be changed by the amendment process set forth in the document itself. 

2. Justice William Brennan once said: “Our Constitution was not intended to preserve 
a preexisting society but to make a new one, to put in place new principles that the 
prior political community had not sufficiently recognized.” Do you agree with him 
that constitutional interpretation today must take into account this supposed 
transformative purpose of the Constitution? 

Response: No. 

3. Do you believe judicial doctrine rightly incorporates the evolving understandings of 
the Constitution forged through social movements, legislation, and historical 
practice? 

Response: No. 

4. Do you believe empathy is an essential ingredient for arriving at just decisions and 
outcomes and should play a role in a judge’s consideration of a case? 

Response: No, I believe an unbiased and impartial view is essential for arriving ai 

Just decisions. Therefore, empathy would not be an essential ingredient or play a role in 
the Judicial decision-making process. 

5. Is any transaction involving the exchange of money subject to Congress’s 
Commerce Clau.se power? 

Response: The Supreme Court has held that Congress has broad but limited power 

under the Commerce Clau,se. If confirmed as a district judge for the Eastern and 
Western Districts of Missouri, 1 would follow precedent established by the Supreme 
Court and the Eighth Circuit Court in determining the breadth of congressional power 
under the Commerce Clause. 

6. The ll.S. Supreme Court held in District of Columbia v. Heller, 554 IJ.S. 570 (2008), 
that the Second Amendment of the United States Constitution “protects an 
individual right to possess a firearm unconnected to service in a militia, and to use 
that arm for traditionally lawful purposes, such as self-defense within the home.” 

As Justice Scalia’s opinion in Heller pointed out, Sir William Blackstone, the 
preeminent authority on English law for the founders, cited the right to bear arms 
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as one of the fundamental rights of Englishmen. Leaving aside the McDonald v. 
Chicago decision, do you personally believe the right to bear arms is a fundamental 
right? 

Response: The Supreme Court held in Heller that the Second Amendment protects an 

individual’s right to bear arras and McDonaldheld that right to be fundamental and 
therefore applicable to the States. I have not reviewed the relevant legal issue sufficiently 
enough to have formed a personal view or belief. If confirmed as a district judge for the 
Eastern and Western Districts of Missouri, my personal view or belief on this issue would 
not play a role in my analysis and decision-making process. 1 would be bound by and 
follow precedent established by the Supreme Court in the Heller and McDonald Acemom 
and any other applicable precedent bearing on this issue by the Supreme Court or the 
Eighth Circuit Court. 

a. Do you believe that explicitly guaranteed substantive rights, such as those 
guaranteed in the Bill of Rights, are also fundamental rights? Please explain 
why or why not. 

Response: I have not reviewed the relevant legal issues sufficiently enough to 

have formed a personal view or belief on this question. My personal view or 
belief would not play a role in my analysis and decision-making process as a 
judge. If confirmed as a district judge for the Eastern and Western Districts of 
Missouri, I would be bound by and follow any applicable precedent in this area 
established by the Supreme Court and the Eighth Circuit Court. 

b. Is it your understanding of Supreme Court precedent that those provisions of 
the Bill of Rights that embody fundamental rights are deemed to apply 
against the States? Please explain why or why not. 

Response: Yes, I do recognize that the Supreme Court has held that certain 

fundamental rights embodied in the Bill of Rights are in fact applicable to the 
Slates. If confirmed as a district judge for the Eastern and Western Districts of 
Missouri, 1 would be bound by and follow any applicable precedent with regard to 
these fundamental rights and any other applicable precedent established by the 
Supreme Court and the Eighth Circuit Court. 

c. The Heller Court further stated that “it has always been widely understood 
that the Second Amendment, like the First and Fourth Amendments, codified 
a pre-existing right.” Do you believe that the Second Amendment, like the 
First and Fourth Amendments, codified a pre-existing right? Please explain 
why or why not. 

Response: 1 have not reviewed the relevant legal issues sufficiently enough to 

have formed a personal view or belief on this question. My personal view or 
belief would not play a role in my analysis and decision-making process as a 
judge. Further, consistent with the Supreme Court’s holding in Heller, 1 would 
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follow the Supreme Court and the Eighth Circuit Court precedent and any other 
applicable precedent bearing on the issue. 

7. Some have criticized the Supreme Court’s decision in Heller saying it “discovered a 
constitutional right to own guns that the Court had not previously noticed in 220 
years.” Do you believe that Heller “discovered” a new right, or merely applied a 
fair reading of the plain text of the Second Amendment? 

Response; The decision of the Supreme Court in the Heller case was based in part 
upon the Court’s reading of the plain text of the Second Amendment. 1 have not 
reviewed the relevant legal issues sufficiently enough to have formed a personal view or 
belief on this question. My personal view or belief would not play a role in ray analysis 
and decision-making process as a judge, if confirmed as a district judge for the Eastern 
and Western Districts of Missouri, I would be bound by and follow Heller and any other 
applicable precedent in this area established by the Supreme Court and the Eighth Circuit 
Court. 

a. Similarly, during his State of the Union address, the President said the 

Supreme Court’s decision in Citizens United v. FEC, 558 U.S. (2010), 

“reversed a century of law” and others have stated that it abandoned “100 
years of precedent.” Do you agree that the Court reversed a century of law 
or 100 years of precedent in the Citizens United decision? Please explain why 
or why not. 

Response: 1 have not reviewed the relevant legal issues sufficiently enough to 

have fonned a personal view or belief on this question. My personal view or 
belief would not play a role in my analysis and decision-making process as a 
judge. If confirmed as a district judge for the Eastern and Western Districts of 
Missouri, I would be bound by and follow the Supreme Court’s holding in 
Citizens United. 

8. What limitations remain on the individual Second Amendment right now that it has 
been incorporated against the States? 

Response: The Supreme Court in Heller and McDonald held that the Second 

Amendment protects an individual’s right to bear arms. The rulings in the two cases do 
not preclude all limitations on the right to bear arms. For example, in Heller the Court 
stated that there are limitations to this right as it relates to convicted felons, the mentally 
ill, carrying weapons in sensitive places, and imposing conditions and qualifications on 
the commercial sale of arms. However, the Supreme Court’s ruling did not undertake a 
full analysis of the Second Amendment and the extent of these limitations. If confirmed 
as a district judge for the Eastern and Western Districts of Missouri, 1 would be bound by 
and follow any applicable precedent in this area established by the Supreme Court and 
the Eighth Circuit Court. 
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a. Is the Second Amendment limited only to possession of a handgun for self- 
defense in the home, since both Heller and McDonald involved cases of 
handgun possession for self-defense in the home? 

Response; In Heller and McDonald the Supreme Court did not define the 
limits of an individual’s right to bear arms nor address the issue in this question. 

If confirmed as a district judge for the Eastern and Western Districts of Missouri, 

I would be bound by and follow the precedent established in Heller and 
McDonald and any other applicable precedent of the Supreme Court and the 
Eighth Circuit Court. 

In Roper v. Simmons, “543 U.S. 551 (2005), Justice Kennedy relied in part on the 
“evolving standards of decency” to hold that capital punishment for any murderer 
under age 18 was unconstitutional. 1 understand that the Supreme Court has ruled 
on this matter, but do you agree with Justice Kennedy’s analysis? 

Response: If confirmed as a district judge for the Eastern and Western Districts of 

Missouri, my personal views or belief would not play a role in my analysis and decision- 
making process. I would be bound by and follow the precedent established by the 
Supreme Court in Roper. 

a. Do you agree that the Constitution’s prohibition on cruel and unusual 
punishment “embodies a principle whose application is appropriately 
informed by our society’s understanding of cruelty and by what punishments 
have become unusual?” 

Response; If confirmed as a district judge for the Eastern and Western 
Districts of Missouri, 1 would follow Supreme Court and Eighth Circuit Court 
precedent when determining what constitutes cruel and unusual punishment. 

b. How would you determine what the evolving standards of decency are? 

Response: If confirmed as a district judge for the Eastern and Western 

Di.stricts of Missouri, 1 would follow the analytic framework established by the 
relevant Supreme Court and Eighth Circuit Court precedent. 

c. Do you think that a judge could ever find that the “evolving standards of 
decency” dictated that the death penalty is unconstitutional in all cases? 

Respon.se: If confirmed as a district judge for the Eastern and Western 

Districts of Missouri, 1 would follow Supreme Court and Eighth Circuit Court 
precedent. The Supreme Court has held that the death penalty is constitutional 
except in limited circumstances, and 1 would follow that precedent. 
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d. What factors do you believe would be relevant to the judge’s analysis? 

Response: Given that the Supreme Court has held that the death penalty is 

constitutional except in limited circumstances, that analysis would be 
inappropriate. 

e. When determining what the “evolving standards of decency” are, justices 
have looked to different standards. Some justices have justified their 
decision by looking to the laws of various American states,' in addition to 
foreign law, and in other cases have looked solely to the laws and traditions 
of foreign countries.^ Do you believe either standard has merit when 
interpreting the text of the Constitution? 

Response: If confirmed as a district judge for the Eastern and Western 

Districts of Missouri, 1 would be bound to follow precedent, including precedent 
established by Supreme Court decisions in Roper and Graham. To that end, ray 
analysis of any Supreme Court and Eighth Circuit Court holding in this area 
would be consistent with precedent. 

i. If so, do you believe one standard more meritorious than the other? 
Please explain why or why not. 

Response: Please see response to question 9e above, 

10. In your view, is it ever proper forjudges to rely on foreign or international laws or 
decisions in determining the meaning of the Constitution? 

Response; No, unless directed to do so by Supreme Court precedent. 

a. Is it appropriate for judges to look for foreign countries for “wise solutions” 
and “good ideas” to legal and constitutional problems? 

Response: No, I do not believe it is appropriate unless directed to do so by 

Supreme Court precedent. 

b. If so, under what circumstances would you consider foreign law when 
interpreting the Constitution? 

Response: 1 would not consider foreign law when interpreting the 

Constitution unless directed to do so by Supreme Court precedent. 

c. Do you believe foreign nations have ideas and solutions to legal problems 
that could contribute to the proper interpretation of our laws? 


oper V Simmons, 543 U.S. 551, 564-65. 
iraham v. Florida. 130 S.Ct. 2011, 2033-34. 
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Response: I believe it is inappropriate to adopt ideas and solutions to legal 

problems from foreign nations unless directed to do so by Supreme Court 
precedent. 

d. Would you consider foreign law when interpreting the Eighth Amendment? 
Other amendments? 

Response: No, unless required to do so by Supreme Court precedent. 
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Responses of Brian C. Wimes 

Nominee to be U.S. District Court Judge for the Eastern and Western Districts of Missouri 
to the Written Questions of Senator Chuck Grassley 


1. As a Circuit Court Judge, you served on the Sixteenth Judicial District Strategic 
Planning Committee. In 2008, this Committee produced a strategic plan, 
including factors which the committee believed would affect the successful 
implementation of the plan. One factor identified was “Challenges to the 
Judiciary and Oversight by the Supreme Court.” You and the committee 
expressed concern regarding the “Supreme Court” noting it “will increasingly 
attempt to influence and become more heavily involved in local state court 
matters, decreasing the autonomy of Missouri courts.” 

a. Was the use of the term “Supreme Court” in reference to the Missouri 
Supreme Court or to the Supreme Court of the United States? 

Response: The Missouri Supreme Court. 

b. Would you please explain how either the Missouri Supreme Court or the 
Supreme Court of the United States is “increasingly attempting to influence” 
courts in Missouri’s Sixteenth Judicial District? 

Response: I participated as a committee member of the Sixteenth Judicial 

Circuit Strategic Planning Committee. I was one of eighteen members who 
served on that committee. In preparation of the strategic plan, eleven focus 
groups were conducted with partners, stakeholders, and court staff One hundred 
and ten people participated in those sessions. Additionally, input was solicited 
from all judges, selected court staff, a 2007 judge’s retreat, court en banc 
meetings, and a web based survey. The Strategic Planning Committee developed 
the strategic direction and priorities utilizing the information gathered from all of 
the groups mentioned previously. The strategic plan published was not a plan 
developed solely by the planning committee, but it was a comprehensive plan 
utilizing information from a wide range of court stakeholders. 

To the best of my recollection in making the quoted statement, the committee was 
acknowledging that the Missouri Supreme Court would be increasingly exercising 
its constitutionally mandated authority and responsibility to supervise lower 
courts. The Missouri Supreme Court was establishing statewide rules in an 
attempt to bring uniformity to all of the judicial circuits across the State of 
Missouri. The committee recognized that the implementation of rules could have 
an impact on the Sixteenth Judicial Circuit Court’s ability to achieve its local 
goals set forth in the strategic plan. 
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The committee did not suggest that the Missouri Supreme Court’s increased 
exercise of its supervisory authority was improper. Instead, the committee was 
acknowledging the Supreme Court’s mandate to oversee the administrative 
functions of the lower courts. The committee recognized that local courts arc 
limited and subject to the authority of the Missouri Supreme Court. 

c. Do you think that the Supreme Court of the United States attempts to 
influence federal trial courts? 

Response: Yes, I believe the Supreme Court influences federal trial courts 

through its rulings and binding precedent. 

2. At your hearing, I asked you the following questions, but wanted you to have an 
opportunity to provide a more complete answer, having had the opportunity to 
review the Strategic Plan, in that plan, you and the committee also listed as a 
concern the “hostility toward, criticism, and the politicization of the judiciary by 
legislators.” 

a. How do legislators show hostility toward the judiciary? 

Response: During that period of time there was an attempt by some in the 

legislature to eliminate the Non-Partisan Court Plan in the State of Missouri. The 
Non-Partisan Court Plan is one method by which Judges are selected in the State 
of Missouri. 

b. Is it your view that the United States Congress has politicized the federal 
judiciary? If so, how? 

Response: No, that is not my view. 

c. In your view, what is the proper relationship between the federal judiciary 
and Congress? 

Respon.se: The United States government is divided into three branches. Each 

branch has its own independent powers and areas of responsibility. It is 
Congress’s responsibility to make the law and it is the federal judiciary’s * 
responsibility to follow the law. 

d. If confirmed, what will you do to ensure that you maintain appropriate 
respect and deference to the legislature throughout your lifetime 
appointment? 

Respon.sc: 1 have always adhered to our form of government and if confirmed, 

I would continue to give all branches of government the appropriate respect and 
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deference. In particular, in interpreting federal statutes, 1 would faithfully apply 
laws enacted by Congress. 

3. From press accounts (for example Kansas City Star, March 31, 2001, see 
http://blui;s.kansascitv.com/crime scene/mes/20010331 iudae considers whethe 
r murder charges can be refiled.txtl . you appear to have been involved with 
the prosecution of Richard Buchli. Please provide the following information 
related to that case: 

a. What was your role in the investigation? 

Response: I was the lead prosecutor assigned to the case. The local police 

department conducted the investigation. 

b. What was your role in the case preparation? 

Response: 1 was the lead prosecutor assigned to the case and was responsible 

for the case preparation from May of 2000 until March of 2001. I had a limited 
role after March of 2001 and no role in the case after I left the office in June of 
2001 . 

c. What was your role in representing the Prosecuting Attorney’s office before 
the court? 

Response: As the lead prosecutor on the case, 1 had several responsibilities, 

including appearing in court for any hearings related to the case. I also filed 
motions on behalf of the State, and I produced witnesses for depositions and also 
deposed witnesses. 

d. Is it fair to say you were the lead prosecutor on this case during 2000 and 
2001 ? 

Response: I was the lead prosecutor on the case when it was filed in May 

2000 until March of 2001. 

4. A key issue that later surfaced in the Buchli case concerned the existence and 
content of certain evidence. The Missouri Court of Appeals later found the 
evidence to be Brady material, and as a result, the Court vacated the defendant’s 
murder conviction in 2006 and remanded for a new trial. I recognize that 
additional discovery disputes compromised the second trial. 1 am interested in 
your involvement in 2000 and 2001. In particular, your involvement with 
respect to the video surveillance tape later found to be Brady material. 

a. During the time you served with the Jackson County Prosecuting Attorney’s 
Office, what was the full extent of your knowledge about this evidence? 
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Response: 1 became aware of a video surveillance tape in May of 2000. 

Following my usual practice, I requested a copy of the video surveillance tape 
from local law enforcement, and I provided a copy of what 1 received to the 
defense counsel. 1 believed the tape 1 received from the local law enforcement 
was the entire surveillance tape, and it was not until 2006, five years after leaving 
the Prosecutor’s office, that I learned there was an issue regarding the tape. 

b. [f applicable, when did you learn about this information? 

Response: Please see response to question 4a above. 

c. If applicable, as an Assistant Prosecutor, did you ever make, or permit 
another to make, any material misrepresentation about the tape's existence 
or content? If so, please explain. 

Response: I never made or permitted another to make any material 

misrepresentation or any misrepresentation of the tape’s existence or content. 

5. In March 2001, on behalf of the Jackson County Prosecuting Attorney's Office, 
you filed a motion requesting a continuance. The press reports indicate the 
court denied your motion because, according to the Court, it was “woefully 
inadequate” and “flimsy.” What reasons did you offer the court in support of 
this request? 

Response: In my request for a continuance filed, 1 listed several reasons in support of 
the request. 

First, the defense never responded to the State’s request for discovery filed May 30, 
2000. The trial was scheduled to begin on April 16, 2001. On March 7, 2001, the 
defense represented to the State that they would only call five witnesses to testify at 
trial. On March 9, 2001, the defense filed “defendants witness list” that listed 188 
witnesses who could potentially be called for trial. On March 16, 2001, the defense 
amended the “witness list” and listed twenty four witnesses who could potentially be 
called for trial, including an out of state expert witness who the State wanted to 
depose. 

Second, as of the date 1 filed the motion, the defense indicated that they needed to 
depose ten more State witnesses. 

Third, before the motion was filed, the State sent a blood sample to an expen witness 
in Chicago, Illinois in order to determine an unknown substance found in the sample. 
The blood test was not completed as of the date 1 filed the motion. 

Fourth, on March 7, 2001, the victim’s spouse informed me that she had additional 
items that might be of evidentiary value. Those items were collected by members of 


4 



494 


the local police department on March 14, 2001, and they were being examined for 
evidentiary value as of the date I filed the motion. 

6. What is the most important attribute of a judge, and do you possess it? 

Response: 1 believe the most important attribute of a judge is integrity. A 

judge that possesses integrity is fair minded, unbiased, principled, and willing to 
make tough decisions. 1 believe I posses these qualities. 

7. Please explain your view of the appropriate temperament of a judge. What 
elements of judicial temperament do you consider the most important, and do 
you meet that standard? 

Response: 1 believe a judge’s temperament should be one that instills faith, 

trust, and confidence in the judicial system to those who appear in the courtroom. 

The judge should be even tempered, impartial, courteous, patient, and display 
humility. 1 believe I meet this standard. 

8. In general. Supreme Court precedents are binding on all lower federal courts 
and Circuit Court precedents are binding on the district courts within the 
particular circuit. Are you committed to following the precedents of higher 
courts faithfully and giving them full force and effect, even if you personally 
disagree with such precedents? 

Response: Yes. 

9. At times, judges are faced with cases of first impression. If there were no 
controlling precedent that dispositively concluded an issue with which you were 
presented, to what sources would you turn for persuasive authority? What 
principles will guide you, or what methods will you employ, in deciding cases of 
first impression? 

Response: First, i would look to the plain text of the relevant statute or 

provision at issue. I would then look to the legislative history enacting the statute. 
Next, 1 would look to analogous precedent of the Supreme Court and the Eighth 
Circuit Court. Finally, 1 would look to analogous precedent of others Circuit Courts 
as persuasive authority in deciding the case. 

10. What would you do if you believed the Supreme Court or the Court of Appeals 
had seriously erred in rendering a decision? Would you apply that decision or 
would you use your own judgment of the merits, or your best judgment of the 
merits? 

Response: If confirmed as a district judge for the Eastern and Western 

Districts of Missouri, 1 would be bound to follow precedent established by the higher 
courts. 1 would follow the Supreme Court’s or the Eighth Circuit Court’s decision. 
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11. Under what circumstances do you believe it appropriate for a federal court to 
declare a statute enacted by Congress unconstitutional? 

Response; It is appropriate for a federal court to declare a statute enacted by 

Congress unconstitutional when that statute violates the Constitution or if Congress 
exceeds its authority under the Constitution in enacting the statute. If confirmed as a 
district judge for the Eastern and Western Districts of Missouri, I would be guided by 
the Supreme Court’s and the Eighth Circuit Court’s precedent in determining whether 
a statute was constitutional. 

12. As you know, the federal courts are facing enormous pressures as their caseload 
mounts. If confirmed, how do you intend to manage your caseload? 

Response: As a state court judge for the last four years, I have had to face the 

challenge of managing a heavy caseload of criminal, civil, and domestic cases. 1 
employ a case management schedule that ensures the prompt and efficient resolution 
of cases. Near the beginning of any litigation, 1 hold a case management conference. 
At that conference, 1 issue a scheduling order which sets forth deadlines for certain 
matters to be completed at significant stages of the litigation process. The dates 
scheduled are with the parties’ agreement, which ensures that deadlines are met. 
Further, at the conference I discuss with the attorneys the proper procedures to follow 
to have discovery issues addressed quickly and promptly by the court. If confirmed 
as a district court judge, 1 would take the steps described above to manage my 
caseload. 

13. Do you believe that judges have a role in controlling the pace and conduct of 
litigation and, if confirmed, what specific steps would you take to control your 
docket? 

Response: Yes, I do believe that judges play a role in controlling the pace and 

conduct of litigation. Please see response to question 12 above as to the specific steps 
1 would take to control my docket if confirmed as a district court judge. 

14. Please describe with particularity the process by which these questions were 
answered. 

Response: I reviewed the questions and prepared my responses after receiving 

these questions on November 23, 201 1. 1 discussed my responses with a Department 
of Justice official. 1 finalized my responses and authorized their submission to the 
Judiciary Committee. 

15. Do these answers reflect your true and personal views? 

Response: Yes. 
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Responses of Brian C. Wimes 

Nominee to be LI.S. District Judge for the Eastern and Western Districts of Missouri 
to the Written Questions of Senator Amy KJobuchar 

t. If you had to describe it, how would you characterize your judicial philosophy? 

How do you see the role of the judge in our constitutional system? 

Response: A judge should be fair, impartial, open-minded, and even tempered with 

parties that appear before the court and apply the facts of the case to the applicable law. 

A judge’s role is to resolve disputes between parties in a just, timely, efficient, and 
professional manner in accordance with the law and rules of procedure. 

2. What assurances can you give that litigants coming into your courtroom will be 
treated fairly regardless of their political beliefs or whether they are rich or poor, 
defendant or plaintiff? 

Response: I believe that a judge’s demeanor should instill trust, confidence, and faith 

in our legal system. Having had the privilege of sitting on the bench for ten years, I 
believe 1 have always treated all parties appearing before me equally, respectfully, and in 
a fair and impartial manner. If confirmed, I will continue to perform my duties in a 
manner that instills trust, confidence, and faith in our legal system. 

3. In your opinion, how strongly should judges bind themselves to the doctrine of stare 
decisis? How does the commitment to stare decisis vary depending on the court? 

Response: I believe judges should commit themselves to the legal principle of stare 

decisis. I believe it promotes stability and predictability in our legal system. I believe 
this commitment should not vary depending on the court. 
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SUBMISSIONS FOR THE RECORD 

September 28, 201 1 


The Honorable Patrick J. Leahy, Chairman 
United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

The Honorable Charles E. Grassley, Ranking Member 
United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

Re: Nomination of Kathryn Keneally to be Assistant Attorney General for the Tax 

Division of the Department of Justice 

Dear Chairman Leahy and Ranking Member Grassley: 

We have served as Assistant Attorney General for the Tax Division (or Acting Assistant 
Attorney General for the Tax Division), as Deputy Assistant Attorney General for the Tax Division, 
as the Assistant Secretary for Tax Policy at the U.S. Department of the Treasury, as Commissioner 
of the Internal Revenue Service, or as the Chief Counsel for the Internal Revenue Service (or as 
Acting Chief Counsel for the Internal Revenue Service) in the administrations of Presidents John F. 
Kennedy, Lyndon B. Johnson, Jimmy Carter, Ronald Reagan, George H. W. Bush, William Clinton, 
and George W. Bush. We write in strong support of the nomination of Kathryn Keneally to be 
Assistant Attorney General for the Tax Division of the Department of Justice. 

Some of us have worked alongside Kathryn Keneally as co-counsel; some have appeared 
opposite her in cases; some have worked with her in various professional organizations; each of us 
is personally familiar with and attest to her capabilities to lead the Tax Division, her exceptional 
work ethic, her calm demeanor, and her well-deserved reputation as a leading member of the civil 
and criminal tax bar in the United States. 

Kathryn Keneally can and, if confirmed, will carry out the crucial mission assigned to the Tax 
Division, chiefly to enforce the nation’s tax laws fully, fairly, and consistently, through both criminal 
and civil litigation. Her leadership will promote voluntary' compliance w'ith the tax laws, maintain 
public confidence in the integrity of the tax system, and promote the sound development of the law. 
Kathryn Keneally will encourage and maintain the integrity, credibility and traditions of the office 
that the Assistant Attorney General for the Tax Division leads. We each endorse and fully support 
the confirmation of Kathryn Keneally and urge the Senate to promptly confirm her appointment as 
the next Assistant Attorney General for the fax Division. 


Respectfully Submitted, 
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THE FOLLOWING INDIVIDUALS HAVE SIGNED ON TO THIS LETTER IN THEIR 
INDIVIDUAL CAPACITIES - CURRENT AND PRIOR LISTED AFFILIATIONS ARE 
SOLELY NOTED FOR PURPOSES OF IDENTIFYING THEIR RELEVANT 
BACKGROUND OR PROFESSIONAL EXPERIENCE 

Loretta C. Argrett 

Assistant Attorney General, Department of Justice, Tax Division, 1993-1999 

James A. Bruton HI 

Williams & Connolly 

Acting Assistant Attorney General, Department of Justice, Tax Division, 1992-1993 
Principal Deputy Assistant Attorney General, Department of Justice, Tax Division, 1989-1991 

Mortimer M. Caplin 

Caplin & Dtysdale, Chartered 

Commissioner, Internal Revenue Service, 1961-1964 

N. Jerold Cohen 

Sutherland Asbill & Brennan LLP 

Chief Counsel, Internal Revenue Service, 1979-1981 

Chair, ABA Taxation Section, 1995-1996 

Member and Former Chair, Board of Regents, American College of Tax Counsel 

Michael C. Durney 

Law Offices of Michael C. Durney 

Acting Assistant Attorney General, Department of Justice, Tax Division, 1987-1988 
Principal Deputy Assistant Attorney General, Department of Justice, l ax Division, 1986-1987 

Gerald A. Feffer 

Deputy Assistant Attorney General, Department of Justice, Tax Division, 1979-1981 
Assistant United States Attorney, Southern District of New York, 1971-1976 

Lawrence Gibbs 

Miller & Chevalier Chartered 
Commissioner, Internal Revenue Service, 1986-1989 
Assistant Commissioner, Internal Revenue Service, 1973-1974 
Acting Chief Counsel, Internal Revenue Service, 1973 

Kenneth W. Gideon 

Skadden, Arps, Slate. Meagher & Flom, LLP 

Assistant Secretary for Tax Policy. U. S. Department of the Treasury, 1989- 1992 
Chief Counsel, Internal Revenue Service, 1981-1983 
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Fred T. Goldberg, Jr. 

Skadden, Arps, Slate, Meagher & Flom, LLP 

Assistant Secretary for Tax Policy, U. S. Department of the T reasury , 1 992 
Commissioner, Internal Revenue Service, 1989-1992 
Chief Counsel, Internal Revenue Service, 1984-1986 

Nathan J. Hochman 

Bingham McCutchen LLP 

Assistant Attorney General, Department of Justice, Tax Division, 2008-2009 
Assistant U.S. Attorney, Central District of California, Criminal Division, 1990-1997 

Paula M. Junghans 

Zuckerman, Spacder LLP 

Acting Assistant Attorney General, Department of Justice, Tax Division, 1999-2001 
Principal Deputy Assistant Attorney General, Department of Justice, Tax Division, 1998-1999 

Mark E. Matthews 

Morgan, Lewis & Bockius, LLP 

Deputy Commissioner (Services & Enforcement), Internal Revenue Service, 2003-2006 
Chief, Criminal Investigation Division, Internal Revenue Service, 2000-2002 
Deputy Assistant Attorney General, Department of Justice, Tax Division, 1993-1998 

Cono R. Namorato 

Caplin & Drysdale, Chartered 

Director, Office of Professional Responsibility, Interna! Revenue Service, 2004-2006 
Deputy Assistant Attorney General, Department of Justice, Tax Division, 1977-1978 
{-hief. Criminal Section, Department of Justice, Tax Division, 1975-1977 
Special Agent, Intelligence (now Criminal Investigation Division), Internal Revenue Service, 
1963-1968 

Former Chair, Subcommittee on Criminal Tax Policy, Committee on Civil and Criminal Tax 
Penalties, ABA Section of Taxation 

Eileen J. O'Connor 

Pillsbury Winthrop Shaw Pittman LLP 

Assistant Attorney General, Department of Justice Tax Division, 2001-2007 


Roger M. Olsen 

Assistant Attorney General, Department of Justice, Tax Division, 1983-1987 
Deputy Assistant Attorney General. Department of Justice, Tax Division, 1981-1983 
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Pamela F. Olson 

Skadden, Arps, Slate, Meagher & Flom. LLP 

Assistant Secretary for Tax Policy, U. S. Department of the Treasury, 2001-2004 
Former Special Assistant to the Chief Counsel, Internal Revenue Service 
Chair, ABA Section of Taxation, 2000-2001 
Regent, American College of Tax Counsel 

Emily A. Parker 

Thompson & Knight, LLP 

Acting Chief Counsel, Internal Revenue Service, 2003-2004 
Deputy Chief Counsel, Internal Revenue Service, 2002-2003 
Vice-Chair, ABA Section of Taxation, Professional Services, 2010-201 1 
Regent, American College of Tax Counsel 

B. John Williams, Jr. 

Skadden, Arps, Slate, Meagher & Flom, LLP 
Chief Counsel, Internal Revenue Service, 2002-2003 
Judge, United States Tax Court, 1985-1990 

Deputy Assistant Attorney General, Department of Justice, Tax Division, 1983-1984 
Special Assistant to the Chief Counsel, internal Revenue Service, 1981-1983 


i 



501 


STATEMENT FOR THE RECORD 
Senator Kirsten E. Giliibrand 

November 15, 201 1 

Mr. Chairman, 1 am pleased to offer my support for the confirmation of a highly talented and 
accomplished New Yorker, Kathryn Keneally who has been nominated by President Obama to 
serve as the Department of Justice Assistant Attorney General for the Tax Division. As a partner 
of Fulbright & Jaworski L.L.P. in New York, Kathryn has over twenty-five years of experience 
in representing clients in tax controversy, white collar criminal defense, commercial litigation, 
trials and appeals. With this experience, she will bring a wealth of knowledge on tax policy to 
the Department of Justice. 1 commend the President on this excellent nomination. 

Kathryn is an alumna of New York University School of Law where she received a LL.M in 
Taxation. She also received her Juris Doctorate from Fordham Law School where she graduated 
Magna Cum Laude. At Fordham, she was selected to serve as Associate Editor of the Fordham 
Law Review and received the Chapin Award for ranking first in her class. 

Kathryn began her legal career in 1982 as the law clerk for the Honorable Edward R. Neaher, 
U.S. District Judge for the Eastern District of New York. She then made partner at both 
Kostelanetz Ritholz Tigue and Kostelanetz & Fink LLP. 

She has defended a variety of corporate and individual clients involving numerous tax and 
financial matters including tax fraud, money laundering, securities fraud, and bank fraud. She 
previously served as Chair of the Section's Standards of Tax Practice Committee, which 
addresses ethical standards in tax practice, and Chair of the Civil and Criminal Tax Penalties 
Committee, which addresses issues relating to all aspects of criminal and civil lax controversy. 
She also chaired subcommittees on the Department of Justice Procedures and the U.S. 

Sentencing Guidelines. 

Because of her expertise on tax matters, Kathryn is currently the Vice Chair for Committee 
Operations for the American Bar Association Section of Taxation. She is responsible for 
overseeing the operations of over thirty committees that address issues concerning all areas of 
substantive tax and tax procedure, as well as the Section's committees on diversity, low income 
taxpayers and pro bono services. She has participated in meetings with the Internal Revenue 
Service, the U.S. Department of the Treasury, and the U.S. Department of Justice Tax Division 
on behalf of the Section. She is also currently serving as the Section's liaison to the Director of 
the IRS Office of Professional Responsibility. 

She is an avid supporter of Carnegie Hall and a fellow supporter for The Museum of Modem 
Art. Kathryn has written over thirty pieces of written work for publication and serves on the 
President’s Council for City Center. Because of her successful legal career, Kathryn was listed 
in Chambers USA as one of America’s Leading Lawyers for Business and has been awarded The 
Thurgood Marshall Award in recognition of exemplary service by the Association of the Bar of 
the City of New York. 
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Thank you, Mr. Chairman for your leadership on this Committee in this effort to confirm highly 
qualified individuals such as Kathryn Keneally. Kathryn is deeply committed to upholding 
fairness within our legal system with respect to tax policy, 1 strongly support this nomination and 
believe that if confirmed, Kathryn will be an excellent Assistant Attorney General in the 
Department of Justice and 1 urge the Committee to favorably report her confirmation to the full 
Senate for an up and down vote. 
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Statement of Senator Charles E. Grassley 
Before the Committee on the Judiciary 
On the Nominations of: 

Kathryn Keneally, to he an Assistant Attorney General 

Brian C. Wimes, to be United States District Judge for the Eastern and Western 

Districts of Missouri 

November 16, 2011 

Mr. Chairman, 

I join you in welcoming the nominees before us today. Today 
we will first hear from Kathryn Keneally, nominated to be Assistant 
Attorney General, Department of justice. 1 am pleased that 
Chairman Leahy and 1 were able to reach agreement on the timing 
and format for her hearing today. I express my appreciation to the 
Chairman for the way we are proceeding on this nomination. 

If confirmed, Ms. Keneally will head the Tax Division of the 
Department. The Tax Division’s mission is to enforce the nation’s tax 
laws fully, fairly, and consistently, through both criminal and civil 
litigation. It has a duty to ensure compliance with the tax laws, 
maintain public confidence in the integrity of the tax system, and 
promote the sound development of the law. 
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The Assistant Attorney General for Tax is an important and 
unique position. In order to be effective, this person must have a 
strong command of the tax laws and maintain a strong working 
relationship with the Internal Revenue Service. Given the severe 
debt and deficit situation facing our country, it is imperative that the 
IRS collect every dollar of tax that is owed to the government. I have 
always said that taxpayers should pay what they owe - not a penny 
more, not a penny less. The Assistant Attorney General for Tax plays 
an important role in helping the IRS collect these taxes. 

It is disappointing that we have not been able to get a qualified 
candidate into this position for three years. The first nominee for 
this position, while qualified for any number of other legal positions, 
had no tax experience and was wholly unqualified for this position. 
After her nomination was withdrawn in August of 2010, it took over 
a year for the President to submit Ms. Keneally’s nomination. In 
contrast to the first nominee, Ms. Keneally has significant tax 
experience and will hopefully be a valuable addition to the 
Department of Justice. I was pleased to meet with Ms. Keneally 
yesterday. We had a good visit and I look forward to her testimony 
today. 
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In addition, we will be considering the nomination of Brian C. 
Wimes, nominated to be United States District Judge for the Eastern 
and Western Districts of Missouri. 

I would note that we are making real progress with regard to 
the nominations of President Obama to the federal judiciary. Today 
marks the 18*^ nominations hearing held in this committee this year, 
and we will have heard from 70 judicial nominees. All in all, nearly 
89% of President Obama’s judicial nominees have received a 
hearing. 

The Senate has confirmed twenty Article III judicial nominees 
during the past month and a half. We have now confirmed 58 
judicial nominees in this Congress alone. With the confirmation of 
two judges yesterday, over 70% of President Obama's nominees 
have been confirmed. 

Kathryn Keneally is nominated to be Assistant Attorney 
General, Department of Justice. After obtaining her J.D. from 
Fordham University in 1982, Ms. Keneally served as a law clerk for 
Judge Edward R. Neaher of the U.S. District Court for the Eastern 
District of New York. She then worked as an associate attorney at 
Skadden Arps Slate Meagher & Flom from 1983 - 1985. Her 
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practice there consisted of complex commercial litigation and pro 
bono criminal defense matter. In 1985, she became an associate at 
Kostelanetz & Ritholz and was made a partner in 1990. At this firm 
her practice included criminal tax defense, other white collar 
criminal defense, and tax controversy, as well as complex 
commercial litigation matters involving fraud, civil RICO, securities, 
and similar issues. 

In 2000, she became a member in the firm of Owen & Davis 
where she primarily handled commercial litigation, as well as tax 
controversy and criminal tax defense. In 2002, she joined Fulbright 
& Jaworski, LLC., where she is a partner. She initially practiced 
commercial, tax controversy and criminal tax defense, but since 
2004 has primarily handled only tax controversy and criminal tax 
defense. 

Brian C. Wimes is nominated to be United States District Judge 
for the Eastern and Western Districts of Missouri. Upon graduation 
from law school in 1994, Judge Wimes became an Attorney Advisor 
in the Litigation Branch of Federal Bureau of Prisons in Washington, 
D.C. Judge Wimes represented the Bureau in civil actions by inmates 
throughout the country. 
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In 1995, Judge Wimes left the Bureau and became an Assistant 
Prosecuting Attorney for the Jackson County Prosecutor’s Office in 
Kansas City, Missouri until 2001. During his time there. Judge 
Wimes specialized in drug prosecutions. Additionally, as 
Coordinator for the Drug Abatement Response Team, he supervised 
a staff that was focused on closing drug houses in the Jackson 
County area. In 1999, Judge Wimes became the Senior Trial 
Attorney for the Drug Unit, prosecuting cases involving major 
crimes with an emphasis on drug-related homicides. 

In 2001, Judge Wimes became the Drug Court Commissioner 
for the Court for Jackson County, Missouri. He was appointed for 
two, four year terms. Judge Wimes presided over 400 assigned 
cases to Drug Court, with a caseload of 120 to 150 docketed cases 
per week. 


After serving as the Drug Court Commissioner for 
Jackson, Judge Wimes was appointed by then-Governor Matt Blunt 
to serve as the Circuit Court Judge for the 16th Judicial District, 
Jackson County, Missouri. He was appointed in 2007, and was 
retained in the 2008 election cycle. 
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As a Circuit Court Judge, Judge Wimes has presided over 
approximately twenty-nine criminal trials that have gone to 
judgment and twenty-five civil trials that have done the same. From 
2008 to 2009, Judge Wimes was assigned to the Family Court 
Division and heard over 500 domestic cases to judgment as well. 

Again, I welcome the nominees, their family members and 
guests. 1 look forward to the testimony. 
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Statemeot Of Senator Patrick Leahy (D-Vt.), 

Chairman, Senate Judiciary Committee, 

Hearing On Nominations 
November 16, 2011 

Today the Judiciaiy Committee welcomes Kathryn Keneally, President Obama’s second 
nominee to be an Assistant Attorney General in charge of the Tax Division at the Justice 
Department, and Brian Wimes, President Obama’s nominee to fill a vacancy on the Eastern and 
Western Districts of Missouri. I thank Senator Kohl for chairing the hearing today. I know that 
Senator McCaskill, who is here to introduce Mr. Wimes, and Senator Blunt, who supports the 
nomination, are glad we are having this hearing today, as is Senator Schumer, who is here to 
introduce Ms. Keneally. 

We hold this hearing today so that we can continue to fulfill our constitutional duty to ensure that 
the Federal courts across the countiy have the judges they need to provide justice for the 
American people. At a time when nearly one in 10 Federal judgeships remains vacant,, the 
Committee and the Senate must continue to work to address the serious judicial vacancies crisis 
on Federal courts around the country. We must also ensure that the Justice Department has the 
people and resources it needs to enforce the law. 

I have thanked Senator Grassley numerous times for working with me throughout the year so 
that the Committee could make progress on nominations, and I have tried to accommodate him 
when I can. Indeed, at his request, we have not have not pressed forward with hearings including 
multiple circuit court nominees, something the Republican chairman did during George W. 
Bush’s administration. I have not held hearings on back-to-back weeks, as the Republican 
chairman did. Instead, we have proceeded only every other week. I am now accommodating 
Senator Grassley’s request to slow down our schedule for the remainder of the year. At his 
request, 1 have agreed not to hold another nominations hearing this month after today, although 
our agreement would call for another hearing on November 30. I am also accommodating him 
by scheduling only one nominations hearing in December despite the fact that the Senate is 
likely to be in session for more than three weeks. 

As a result of these accommodations, including today’s hearing, the Committee has held 18 
hearings this year for 78 of President Obama’s nominees, 70 of them judicial nominees. Our 
heating in December will bring that total to 19 hearings for the year. In contrast, during the third 
year of the Bush administration, the Republican chairman proceeded to hold 29 nominations 
hearings for 1 09 of President Bush’s nominees, over 90 of them judicial nominees. That year, 
the Republican chairman held nine nominations hearings after the August recess and before 
adjourning in November. We will end the year holding only seven hearings after the August 
recess, although the Senate will have been in session an extra month this year, and several of 
those have been with a less than full slate of nominees. 

Throughout the year and now 1 would have preferred if more nominations had been cleared and 
available to be included in hearings. When nominees were not cleared I urged that additional 
efforts be made, but I did not force the issue. No one looking at our schedule could claim we 
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have moved too quickly or that we have not given Republican and Democratic Senators enough 
time to consider each nominee thoroughly. 

The hearing today involves only two nominees, one a judicial nominee and the other the nominee 
to head the Tax Division, Unfortunately, Senate Republicans opposed and would not vote on the 
President’s initial nominee to serve as the Assistant Attorney General for the Tax Division. Ms. 
Keneally is an experienced lawyer with a long and distinguished career in private practice 
handling complex tax issues, I hope that the Committee and the Senate will consider her 
nomination without delay, so that the Tax Division will finally have a Senate confirmed leader 
after more than two years. 

This hearing schedule Senator Orassley and I have worked out provides the Judiciary Committee 
and the Senate with the opportunity before we adjourn in December to consider and confirm the 
nominations we will consider in all of our hearings, including this one. There are 23 judicial 
nominees stalled before the Senate awaiting consent from the Senate Republican leadership for 
final consideration. Most were approved by all Republican and Democratic Senators on the 
Judiciary Committee unanimously. There are four additional judicial nominees who can be 
reported by the Judiciary Committee by mid-December who participated in our hearings in 
November. Senate action on those 27 nominees before adjournment would go a long way to 
helping resolve the longstanding judicial vacancies that are delaying justice for so many 
Americans in our Federal courts across the country. 

1 welcome the nominees and their families to the hearing today. 

####» 
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September 28. 201 1 


The Honorable Patrick J, Leahy, Chairman 
United States Senate Committee on the.Iudiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

The Honorable Charles E. Grassley, Ranking Member 
United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 


Re: Nomination of Kathryn Keneally to be Assistant Attorney General for the Tax 

Division of the Department of Justice 

Dear Chairman Leahy and Ranking Member Grassley: 

We write in enthusiastic support of the appointment of Kathryn Keneally to be Assistant 
Attorney General for the Tax Division of the Department of Justice. We write as lawyers who are 
deeply familiar with the work of the Tax Division and also with the exemplary career, strong 
reputation, personal integrity, work ethic and character of Kathryn Keneally. Some of us have 
worked jointly with her in cases, some of us have appeared opposite her in cases and others have 
participated alongside her in various professional organizations. 

the Tax Division is charged with promoting public compliance with the internal revenue 
laws by ensuring strict and even-handed enforcement. This charge covers a broad spectrum of civil 
litigation in United States District Courts, United States Bankruptcy Courts, United States Court of 
Federal Claims and state courts. It also includes representation before the United States Courts of 
Appeals and the various state appellate courts as well as the criminal investigation and prosecution 
of individuals and corporations. She has a deep knowledge and understanding of the Internal 
Revenue Code, the Treasury Regulations and relevant case authorities involved in a wide range of 
civil and criminal tax related issues. She knows, understands and respects the history and traditions 
of the Tax Division and its relationship with the Internal Revenue Service. Ms. Keneally previously 
.served as a law clerk for a Judge oftheU'.S. District Court for the Eastern District of New York and 
has since represented clients in litigation matters for more than 25 years. With her long, 
distinguished career in both civil and criminal tax controversies and litigation, Ms. Keneally is 
unusually experienced in the vast range of tax. criminal and legal issues for which the fax Dis ision 
is responsible. 

The successful functioning of the Tax Division requires strong leadership skills and an ability 
to see the effects of particular arguments on the overall interests of the United States. Shaping 



arguments to respect those interests, and to protect the special credibility the l ax Division has 
acquired over the decades of its existence, while maintaining clarity and force in presentations, 
demands the entire range of knowledge, intelligence, judgment, and other capacities that Kathryn 
Keneally ha.s in abundance. She is a quick study, careful listener, and acute judge of legal arguments. 
Ms. Keneally’s approach to practicing taw throughout her career - her meticulousness in 
understanding and presenting facts accurately and her insistence on coherently providing the 
foundation for the positions she is urging - clearly demonstrate that she will appropriately and fully 
protect and promote the rule of law served by the Tax Division. 

Ms. Keneally. is open-minded and courteous while engaging in well-reasoned, thoughtful 
discussions on often complex, technical issues. Her outstanding character and integrity, coupled with 
her leadership and team-building skills, will serv'e the highest traditions of the Tax Division. 

Finally, we take special note of Ms. Keneally’s long-term efforts and strong desire to support 
the integrity of our system of tax admini.stration by her diligent efforts to enhance the ethics, 
credibility and knowledge of both private and government practitioners throughout the United States. 
She not only gives her time and expends significant personal effort to participate in professional 
organizations and conferences, she leads those organizations and conferences. She regularly authors 
or co-authors well-respected articles in national journals, it is no exaggeration to state that she is one 
of our nation’s leading authors and thinkers regarding tax administration and tax litigation. 

We anticipate that the Senate, after full inquiry, will see all the virtues that Ms. Keneally 
possesses which we know and appreciate from our firsthand experience. She is the consummate 
professional with a stellar personal and professional reputation. We urge the Senate to promptly 
confirm the appointment of Kathryn Keneally to serve as the next Assistant Attorney General for the 
Tax Division. 


Respectfully Submitted, 


THE FOLLOWING INDIVIDUALS HAVE SIGNED ON TO THIS LETTER IN THEIR 
INDIVIDUAL CAPACITIES - CURRENT AND PRIOR LISTED AFFILIATIONS ARE 
SOLELY NOTED FOR PURPOSES OF IDENTIFYING THEIR RELEVANT 
BACKGROUND OR PROFESSIONAL EXPERIENCE 



Stuart E. Abrams 

Fraakel & Abrams 

Chair, ABA Section of Taxation, Committee on Civil and Criminal Tax Penalties, 2003-2005 
Associate Independent Counsel (Iran-Contra), 1989-1990 
Assistant U.S. Attorney, Southern District ofNew York, 1982-1989 

Chief Appellate Counsel, Southern District ofNew York, 1985-1986 
Chief Major Crimes Unit, Southern District ofNew York, 1986-1988 

Frank Agostino 

Agostino & Associates 

Former District Counsel, Internal Revenue Service, Springfield, IL and Newark, NJ 
Former Special Assistant U.S. Attorney, Springfield, IL and Newark, NJ 

David D. Aughtry 

Chamberlain, Hrdlicka, White, Williams & Aughtry 
Chair, Southern Federal Tax Institute, Board of Trustees, 201 1 
Trial Attorney, Internal Revenue Service, 1978-1982 

David F. Axelrod 
Axelrod Laliberte LLC 

Chair, ABA Section of Taxation, Committee on Civil and Criminal Tax Penalties, 1999-2001 
Assistant U. S. Attorney, Southern District of Florida, 1987-1991 
Trial Attorney, U.S. Department of Justice, Tax Division, 1984-1987 

Stanley Blend 

Oppenheimer, Blend, Harrison and Tate, Inc 
Chair, ABA Section of Taxation, 2007-2008 
Chair, State Bar of Texas, Section of Taxation, 1987-1988 

Assistant Branch Chief, Tax Court Litigation Division, Chief Counsel, Internal Revenue Service, 
Washington, DC 1971-1972 

Staff Attorney, Chief Counsel, Internal Revenue Service, W'ashington, DC, 1967-1971 

Megan L. Brackney 

Kostelantz & Fink, LLP 

Secretary, ABA Section of Taxation, 2010-201 1 

Chair, ABA Section of Taxation, Individual Income Tax Committee, 2008-2010 
Assistant United States Attorney, Southern District ofNew York, 2000-2004 

Thomas Callahan 

Thompson Hine LLP 

Regent, American College of Tax Counsel 
Council Director. ABA Section of Taxation. 2008 

Chair. ABA Section of Taxation. .Administrative Practice Committee. 2005-2007 



514 


Larry A. Campagna 

Chamberlain, Hrdlicka, White, Williams & Aughtry 

Chair, ABA Section of Taxation, Committee on Civil and Criminal Tax Penalties, 201 1-2013 
Former Chair, Subcommittee on IRS Investigations and Procedures 
Former Chair, ABA Section of Taxation, Employment Taxes 


Caroline Ciraolo 

Rosenberg Martin Greenberg, LLP 

Vice-Chair, ABA Section ofTaxation, Committee on Civil and Criminal Tax Penalties, 20! 1-2013 
Chair, Taxation Section, Maryland Stale Bar A.ssociation, 2008-2009 

John M. Colvin 

Chicoine & Hallett, P.S. 

Vice-Chair, ABA Section of Taxation, Committee on Civil and Criminal Tax Penalties, 2011-2013 
Chair, ABA Taxation Section, Civil and Criminal Penalties Committee, Subcommittee for 
Legislative and Administrative Developments, 2008-201 1 
Co-Chair, ABA Section of Taxation, Committee on Civil and Criminal Tax Penalties, Subcommittee 
on Civil Penalties, 2010-201 1 

Ian M. ComLsky 

Blank Rome LLP 

Former Chair, ABA Section ofTaxation, Committee on Civil and Criminal Tax Penalties 
Assistant U.S. Attorney, Southern District of Florida, General Crimes. Fraud & Public Corruption 
Divisions, 1979-1980 

Elizabeth Copeland 

Oppenheimer, Blend, Harrison and Tate, Inc. 

Former Chair, Committee on Appointments to the U.S. Tax Court 
Attorney Advisor, U.S. Tax Court, Washington, D.C., 1992-1993 

Thomas A. Cullinan 

Sutherland Asbill & Brennan LLP 

Co-Chair. ABA Section ofTaxation, Committee on Civil and Criminal Tax Penalties, Subcommittee 
on Civil Penalties, 2010-201 1 

Michael J. Desmond 

Bingham McCutchen LLP 

fax Legislative Counsel, U.S. Department of Treasury. 2005-2008 

Trial Attorney, Tax Division. U.S. Department of Justice. 1995-2000 

Law Clerk, U.S. District Court for the Central District of California, 1 994- 1 995 
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Charles H. Egerton 

Dean Mead 

Chair, ABA Section of Taxation, 2010-201 1 
Former Chair, Florida Bar, Tax Section 

Former Chair, Southern Federal Tax Institute, Board of Trustees 

Niles Elber 

Caplin & Drysdale, Chartered 

Subcommittee Chair, Sentencing Guidelines, ABA Section of Taxation, Committee on Civil and 
Criminal Tax Penalties 

W. Curtis Elliott, Jr. 

Culp, Elliott & Carpenter, PLLC 
Regent, American College of Tax Counsel 

Former Chair, ABA Taxation Section, Committee on Court Practice and Procedure 
Former Chair, ABA Taxation Section, Committee on Appointments to the U.S. Tax Court 

Diana Erbsen 

DLA Piper, LLP 

Chair, ABA Section of Taxation, Standards of Tax Practice Committee, 201 1-2013 
Former Attorney-Advisor to the United States Tax Court 

Lawrence S. Feld 

Law Offices of Lawrence S. Feld 

Assistant U.S. Attorney, Southern District of New York, 1972-1975 

Robert S. Fink 

Kostelantz & Fink, LLP 

Chair. ABA Section of Taxation. Committee on Civil and Criminal Tax Penalties, 1983-1985 

Miriam L. Fisher 

Morgan, Lewis & Bockius LLP 

Council Director, ABA Section of Taxation, 2010-2013 

Former Chair, ABA Section of Taxation, Committee on Civil and Criminal Tax Penalties 
Special Assistantto the Assistant Attorney General, Department of Justice, Tax Division, 1 989- 1 99 1 

Gersham Goldstein 

Stoel Rives LLP 

Regent, American College of Tax Counsel 

Former Chair, ABA Section of Taxation, Standards of Tax Practice Committee 
Former Council Director. ABA Section of Taxation 
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Armando Gomez 

Skadden, Arps, Slate, Meagher & Flora, LLP 
Former Vice-Chair, ABA Section of Taxation 
Attorney-Advisor, Internal Revenue Service, 1994-1996 

Robin L. Greenhouse 

McDermott, Will & Emery 

Chair, ABA Taxation Section, Committee on Appointments to the U.S. Tax Court 
Former Chair, ABA Section of Taxation, Court Procedure and Practice Committee 
Former Trial Attorney, U. S. Department of Justice, Tax Division 

Darrell D. Hallctt 

Chicoine & Hailett, P.S. 

Special Trial Judge, United States Tax Court, 1980-1983 

Assistant District Counsel-Senior Trial Attorney, Internal Revenue Service, and Special Assistant 
U.S. Attorney, Seattle, WA, 1973-1980 
Trial Attorney, U.S. Department of Justice, Tax Division, 1968-1972 

Lawrence M. Hill 

Dewey & LeBoeuf 

Former Senior Trial Attorney, Internal Revenue Serv ice 
Former Special Assistant U.S. Attorney, Washington, DC 

Former Chair, ABA Section of Taxation, Court Procedure and Practice Committee 
Former Chair, ABA Section of Taxation, Standards of Tax Practice Committee 

Lawrence S. Horn 

Sills Cummis & Gross P.C. 

Assistant U.S, Attorney, District of New Jersey, 1971-1978 

Former Chair, ABA Section of Taxation, Committee on Civil and Criminal Tax Penalties 
Co-Chair, ABA Section of Criminal Justice, White Collar Crime Committee, Tax Enforcement 
Subcommittee 

Jenny Johnson 

Holland & Knight 

Barbara T. Kaplan 

Greenberg Traurig 

Senior Trial Attorney. Internal Revenue Service, 1975-1979 

Executive Committee, New York State Bar Association. Tax Section, 2001-2005 
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Robert E. McKenzie 

Amstein & Lehr L,LP 

Regent, American College of Tax Counsel 

Vice-Chair, ABA Section of Taxation, 2003-2005 

Council Director, ABA Section of Taxation, 1998-2001 

Former Chair, ABA Section of Taxation, Employment Tax Committee 

Charles M. Meadows, Jr. 

Meadows Collier Reed Cousins Crouch & Ungerman, LLP 

Chair, American College of Trail Lawyers, Federal Criminal Procedure Committee, 2008-2009 

Fred Murray 

Former Special Counsel to the Chief Counsel for the Internal Revenue Service 
Chair, ABA Section of Taxation, Administrative Practice Committee, 2009-201 1 
Former Chair, Federal Bar Association Tax Section 

Scott D. Michel 

Caplin & Drysdale, Chartered 

Council Director, ABA Section of Taxation, 2011-2014 

Chair, ABA Section of Taxation, Standards of Tax Practice Committee, 2009-201 1 
Chair, ABA Section of Taxation, Committee on Civil and Criminal Tax Penalties, 1997-1999 
Law Clerk, IJ. S. District Court for the District of Columbia, 1980-1981 

Charles J. Muller 

Chamberlain, Hrdlicka, White, Williams & Aughtry 

Chair, ABA Section of Taxation, Committee on Civil and Criminal Tax Penalties, 1991-1992 
Assistant United States Attorney, Western District of Texas, 1976-1977 
Former Trial Attorney, U.S. Department of Justice, Tax Division, 1970-1976 

Jeffrey A. Neiman 

Law Offices of Jeffrey A. Neiman 

Assistant U.S, Attorney, Southern District of Florida, 2008-201 1 

Trial Attorney, U. S. Department of Justice, Criminal Division, Fraud Section, 2005-2008 
Trial Attorney, U. S. Department of Justice, Tax Division, 2002-2005 

Kathleen Pakenham 

Cooley, LLP 

Law Clerk, U.S. District Court for the Ea.stern District ofNew York, 1996-1997 

William M. Paul 

Covington & Burling. LLP 

Chair, .A.BA Taxation Section, 2011-2012 

Deputy Tax Legislative Counsel. U.S, Treasury Department. Office of Tax Policy, 1988-1989 
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Ocnnis L. Perez 

Hochman. Salkin, Rettig, Toscher & Perez, PC 

Senior Trial Attorney, Internal Revenue Service, Los Angeles. CA, 1 982- i 986 

H. James Pickerstein 

McElroy, Deutsch, Mulvaney & Carpenter, LLP 

Court Appointed U.S. Attorney (and Acting U.S. Attorney), District of Connecticut,1973-1974 
Chief Assistant U.S. Attorney and Chief of Special Prosecutions. District of Connecticut, 1 973- ! 986 
Trial Attorney, U.S. Department of Justice, Criminal Division, 1970-1972 

Cary D. Pugh 

Skadden. Arps, Slate, Meagher & Flom, LLP 

Special Counsel to the Chief Counsel for the Internal Revenue Service, 2002-2005 
Tax Counsel and Minority Tax Counsel, Senate Finance Committee. 1999-2002 

Ellis Reemer 

DLA Piper, LLP 

Former Senior Trial Attorney, Internal Revenue Service 
Charles P. Rettig 

Hochman, Salkin, Rettig, Toscher & Perez, PC 
Regent, American College of Tax Counsel 

Co-Chair, ABA Annual National Institute on Criminal Tax Fraud and Tax Controversy 
Chair, ABA Section of Taxation, Committee on Civil and Criminal Tax Penalties, 2009-201 1 
Chair, California State Bar, Taxation Section, 1999-2000 

Christopher S. Rizek 

Caplan & Drysdale, Chartered 
Regent, American College of Tax Counsel 

Attorney-Advisor / Associate Tax Legislative Counsel Tax Legislative Counsel, U.S. Department 
of Treasury, 1995-1998 

Trial Attorney, Tax Division, U.S. Department of Justice, 1984-1988 

Chair, ABA Section of Taxation, Court Procedure and Practice Committee, 2009-201 1 

Edward M. Robbins, Jr. 

Hochman, Salkin, Rettig, Toscher & Perez. PC 

Chief, Tax Division. United States Attorney’s Office, Central District of California, 1994-2004 


Avram Salkin 

Hochman, Salkin, Rettig. To.scher & Perez. PC 

Chair, Beverly Hills Bar Association, Taxation Committee, 1969 
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Richard J. Sapinski 

Sills Cummis & Gross P.C. 

Special Trial Attorney, Internal Revenue Service, Philadelphia, PA, 1985-1987 
Trial Attorney, Interna! Revenue Service. Newark, NJ, 1977-1984 

Martin A. Schainbaum 

Law Offices of Martin A. Schainbaum 

Assistant U.S. .Attorney, Ta.x Division, Northern District of California, 1969-1978 
Trial Attorney, Internal Revenue Service, San Francisco, CA, 1964-1969 

Bryan Skarlatos 

Kostelantz & Fink, LLP 

Regent, American College of Tax Counsel 

Chair, ABA Section of Taxation, Committee on Civil and Criminal Tax Penalties, 2007-2009 
Co-Chair, NYU Tax Controversy Forum 

Jasper G. Taylor, III 

Fulbright & Jaworski, LLP 

Former Chair, Chair, ABA Section of Taxation, Committee on Court Procedure 

Justin A. Thornton 

Law Offices of Justin A. Thornton 

Senior Trial Attorney, U.S. Department of Justice, Tax Division, 1979-1987 
Steven Toscher 

Hochman, Salkin, Rettig, Toscher & Perez, PC 
Trial Attorney, U.S. Department of Justice, Tax Division, 1979-1983 
Revenue Agent, Internal Revenue Service, 1974-1976 
Past-Chair, Los Angeles County Bar Association, Taxation Section 

Josh Ungerman 

Meadows Collier Reed Cousins Crouch & Ungerman, LLP 
Attorney-Advisor, U.S. Tax Court, 1990-1992 
Senior Trial Attorney, Internal Revenue Serv'ice, 1992-1994 
Special Assistant U.S. Attorney, Northern District of Texas, 1992-1994 

Todd Welty 

SNR Denton 

Psist Chair, .ABA Taxation Section, Standards of Tax Practice Committee, Subcommittee for 
Summons Enforcement 
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Thomas E. Zehnle 

Miller & Chevalier Chartered 

Chief, Criminal Enforcement Section (Southern). Tax Division, U.S. Department of .lustice, 
2001-2004 

Counsel to Assistant Attorney General, Tax Division, U.S. Department of Justice, 2000-2001 
Trial Attorney, Criminal Enforcement Section (Southern), Tax Division. U.S. Department of Justice, 
1990-2000 
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NOMINATION OF PAUL J. WATFORD, NOMI- 
NEE TO BE U.S. CIRCUIT JUDGE FOR THE 
NINTH CIRCUIT 


TUESDAY, DECEMBER 13, 2011 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:01 a.m.. Room 226, 
Dirksen Senate Office Building, Hon. Sheldon Whitehouse, pre- 
siding. 

Present: Senators Feinstein and Grassley. 

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, 

A U.S. SENATOR FROM THE STATE OF RHODE ISLAND 

Senator Whitehouse. Good morning. The hearing will come to 
order. 

We are here today to consider the nomination of Paul J. Watford 
to the United States Court of Appeals for the Ninth Circuit. I wel- 
come Mr. Watford and his family and friends to the U.S. Senate. 

We have a statement for the record from Senator Boxer in sup- 
port of the nominee, and she has mentioned to me her confidence 
in him. But given the week that we are about to have and the role 
of the Environment and Public Works Committee, which she 
chairs, and trying to defend against some, what many of us con- 
sider, extremely ill-advised attacks on our pollution control re- 
gimes, our environmental policies, she is unable to be here. So with 
unanimous consent, her statement will be admitted to the record. 

[The prepared statement of Senator Boxer appears as a submis- 
sion for the record.] 

Senator Whitehouse. I will simply say that voting to confirm an 
individual to the Federal bench is one of the most important deci- 
sions that a Senator can make. Every day of our lives. Federal 
judges make decisions that affect Americans’ lives in all walks of 
life. 

In doing so, judges must respect the role of Congress as rep- 
resentatives of the American people. They must decide cases based 
on the law and the facts, and not prejudge any case. They must lis- 
ten to every party that comes before them fairly. They must respect 
precedent, and they must limit themselves to the issues that are 
before the court to decide. 

Judicial nominees also must have the requisite legal skill to 
serve as a Federal judge. Mr. Watford has an impressive record of 

(521) 
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achievement that has earned him a unanimous Well Qualified rat- 
ing from the American Bar Association. 

It is important to fill this seat on the Ninth Circuit in a timely 
manner. There are currently four judicial emergency vacancies on 
the Ninth Circuit. The Chief Judge of the Ninth Circuit, Alex 
Kozinski, along with the members of the Judicial Council of the 
Ninth Circuit, have written to this Committee, describing the 
Ninth Circuit’s “desperate need for judges” and urging the Senate 
to “act on judicial nominees without delay.” Chief Judge Kozinski 
wrote of the extensive vacancies on the Ninth Circuit: “We fear 
that the public will suffer unless our vacancies are filled very 
promptly.” 

In the interest of efficiency, let me outline how this hearing will 
proceed. The Ranking Member will make his remarks. Senator 
Feinstein will then introduce Mr. Watford, and Senators who are 
here for the hearing will have 5 -minute rounds for questioning of 
the nominee. 

With that, I turn to our distinguished Ranking Member, Senator 
Grassley. 

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR 

FROM IOWA 

Senator Grassley. Thank you to Chairman Leahy, because he 
worked very closely with us on scheduling this hearing and the 
agenda for the hearing, and I am pleased that we were able to 
reach an agreement. Today as you have said, Paul Watford is be- 
fore our Committee as a nominee for the Ninth Circuit. We have 
gone over his biography so I am not going to go into that, but I am 
going to have a full statement I am going to put in the record. 

Before that statement goes in the record, I would note that we 
are making real progress in regard to the nominations of President 
Obama to the Federal judiciary. Today marks the 19th nomination 
hearing held in this Committee this year, and we will have heard 
from 71 judicial nominees. That would be nearly 88 percent of 
President Obama’s judicial nominees that have received a hearing. 
We have confirmed 63 judicial nominees in this Congress alone, 
and in total that would be 72 percent of President Obama’s nomi- 
nees being confirmed on the Senate floor. 

Again, I welcome the nominee, his family, and look forward to 
the testimony. I will have a few questions, and maybe some ques- 
tions to submit in writing. But I would like to have a full state- 
ment put in the record. 

Senator Whitehouse. Without objection, that will be so. 

[The prepared statement of Senator Grassley appears as a sub- 
mission for the record.] 

Senator Whitehouse. Now to introduce the nominee from her 
home State, I turn to the distinguished Chairman of the Intel- 
ligence Committee and a senior member of this Committee, Senator 
Dianne Feinstein. 
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PRESENTATION OF PAUL WATFORD, NOMINEE TO BE U.S. CIR- 
CUIT JUDGE FOR THE NINTH CIRCUIT BY HON. DIANNE 

FEINSTEIN, A U.S. SENATOR FROM THE STATE OF CALI- 
FORNIA 

Senator Feinstein. Thank you very much, Mr. Chairman. Wel- 
come, Mr. Watford. 

I am very pleased to express my strong support for the nomina- 
tion of Paul Watford to the United States Court of Appeals for the 
Ninth Circuit. If confirmed, Mr. Watford would he only the fourth 
African-American ever to sit on the Ninth Circuit. He would also 
he one of only two African-American active judges on a 26-memher 
court. 

He has a distinguished record that has prepared him well for the 
Circuit: he served as a Federal prosecutor in Los Angeles, and has 
over a decade of appellate experience in private practice. He has 
earned the respect from attorneys on hoth sides of the aisle, and 
I am confident that, if confirmed, he is going to serve with distinc- 
tion on the court. I urge my colleagues to support his nomination. 

He is a native Californian, born in Garden Grove, and has had 
a 17-year legal career. He has earned degrees from two of Califor- 
nia’s finest public universities: his bachelor’s from U.C. Berkeley in 
1989, and his law degree from the University of California Los An- 
geles School of Law in 1994. He was an editor of the UCLA Law 
Review and graduated Order of the Coif 

After finishing law school, Mr. Watford clerked for Ninth Circuit 
Judge Alex Kozinski, an appointee of President Reagan’s, and he 
then clerked for Justice Ruth Bader Ginsburg on the Supreme 
Court. 

Following his two clerkships he spent a year in private practice 
at a very prestigious law firm, Munger, Tolies & Olson, and then 
moved into public service as a Federal prosecutor in 1997. He has 
prosecuted a broad array of crimes, including bank robberies, fire- 
arms offenses, immigration violations, alien smuggling, and various 
types of fraud. 

He has served in the Major Fraud section of the Criminal Divi- 
sion, focusing on white collar crime. Among his many cases, he suc- 
cessfully prosecuted the first case for online auction fraud on Ebay 
in California. As a Federal prosecutor, he tried seven cases to ver- 
dict. He appeared in court frequently, typically several times a 
week. 

He also argued for cases before the Ninth Circuit. In one such 
case, a cocaine dealer had already convinced a State court that a 
drug seizure had violated his Fourth Amendment rights. But Mr. 
Watford prevailed on appeal, forcing the dealer to forfeit over 
$100,000 in drug proceeds. 

In 2000, he rejoined the firm Munger, Tolies & Olson, where he 
is a current partner. This is one of the premier appellate law firms 
in California. Mr. Watford has focused on appellate litigation at 
Munger for the last 10 years. In total, he has argued 21 cases in 
the appellate courts. He has also appeared as counsel in over 20 
cases in the United States Supreme Court. 

Like most law firms, Munger’s docket is dominated by business 
litigation, thus, the focus of his work has been appellate litigation 
for business clients. For example, Mr. Watford represents Verizon 
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Communications in a consumer class action that has already seen 
one appeal to the Ninth Circuit. 

He represented the technology company Rambus in two complex 
patent infringement cases, including on appeal. He also rep- 
resented Shell Oil in an antitrust case. After Shell lost in the 
Ninth Circuit, Watford and his colleagues at Munger won a 9-0 re- 
versal in the United States Supreme Court. 

He has also represented numerous other American businesses: 
the Coca-Cola Company, Berkshire Hathaway, as well as business 
executives, nonprofits, and municipal government agencies. His ex- 
tensive appellate experience will serve him well on the Ninth Cir- 
cuit. 

Beyond his legal practice he has shown an admirable dedication 
to the community, as well as to the judiciary. He has been a board 
member and treasurer of Neighborhood Legal Services of Los Ange- 
les County, an organization that provides legal representation to 
more than 100,000 people each year. 

He has been an active member of the American Bar. He was co- 
chair of the ABA’s Appellate Practice Committee, and he served on 
the Amicus Committee, as well as the Practitioners’ Reading Group 
of the Standing Committee on the Federal Judiciary. 

For 6 years, he served on the Magistrate Judge Merit Selection 
Panel in the Central District of California, assisting the District 
Court in choosing highly qualified lawyers to serve as magistrate 
judges. He is also well-regarded by attorneys on both sides of the 
aisle. 

Jeremy Rosen, former president of the Los Angeles chapter of the 
Federalist Society says that Watford is “open-minded and fair” and 
that he is “a brilliant person and a gifted appellate lawyer.” 

Daniel Collins, a colleague of Mr. Watford, clerked for Justice 
Antonin Scalia and worked in the Justice Department during the 
administration of President George W. Bush. Mr. Collins says 
Watford is “incredibly intelligent and has solid integrity and great 
judgment.” He says that Watford “embodies the definition of judi- 
cial temperament: very level-headed and even-keeled.” I believe 
that Paul Watford will make an excellent addition to the Ninth 
Circuit and I urge my colleagues to support his nomination. 

Thank you very much, Mr. Chairman. 

Senator Whitehouse. Thank you. Senator. 

May I ask now for Mr. Watford to come forward to be sworn? 

[Whereupon, the nominee was duly sworn.] 

Senator Whitehouse. Please be seated. 

We have the happy tradition in these hearings of beginning by 
allowing the nominee to make introduction of family and friends 
who are present, and I would invite you, Mr. Watford, to do that 
now. 

STATEMENT OF PAUL T. WATFORD, NOMINEE TO BE UNITED 
STATES CIRCUIT JUDGE FOR THE NINTH DISTRICT 

Mr. Wateord. Thank you very much, Mr. Chairman. 

Senator Whitehouse. Is your microphone on? 

Mr. Watford. Thank you very much. I would like to first thank 
Senator Feinstein for that very kind introduction. I would like to 
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thank Senator Feinstein, as well as Senator Boxer, for their strong 
support of my nomination. I am very grateful for that. 

I would like to thank the Committee for scheduling this hearing. 
It is a tremendous honor to be here. And I would of course also like 
to thank the President for nominating me for this position. 

I have a couple of introductions I would like to make, if I could. 
I have several close friends and two of my former partners, in fact, 
who are here with me at the hearing. I’m very grateful for their 
support. I have a number of family members, friends, and col- 
leagues who are watching via the webcast that are up early in 
California this morning to watch. I am happy that they were able 
to see the proceedings. 

But most significantly, I would like to introduce my wife Sherry, 
who is seated just to my right. We have been married for 22 years 
now and she is just the most supportive spouse anyone could ask 
for. I am very lucky to be married to her and I am thrilled that 
she could be here. 

And other than that, I don’t have any further introductory re- 
marks. I’d be happy to answer the Committee’s questions. 

Senator Whitehouse. Thank you, Mr. Watford. Well, you cer- 
tainly come with a gold-plated appellate resume, from an editor of 
your Law Review, to the Order of the Coif, to clerking for a Circuit 
Court of Appeals judge, to clerking for a Supreme Court judge, to 
co-chairing the ABA Appellate Practice Committee. It would be 
hard to quarrel with those qualifications, and so I am very de- 
lighted that you’re here. I note that there is not a significant at- 
tendance, which for somebody in your position is a very good sign. 

Senator Feinstein. Yes, it is. 

Senator Whitehouse. Non-conversy. That’s what you want. You 
want the Chairman, the Ranking Member, and the member on the 
Committee from your home State, and that is what you have and 
no more. So, don’t be discouraged by the fact that you haven’t at- 
tracted a bigger crowd, be encouraged by that fact. 

I want to just ask you two questions. One has to do with the role 
of appellate courts with respect to findings of fact. Could you de- 
scribe what role appellate courts have in making findings of fact, 
and if an appellate court does make findings of fact, what sort of 
deference those findings are entitled to higher up in the appellate 
spectrum or on review or with respect to later precedent? 

Mr. Watford. Sure. Well, I think as a general matter appellate 
courts don’t have any role in finding facts. The facts are usually 
found at the District Court level and the appellate court would 
typically review the record when it comes up on appeal and, again, 
typically would give great deference to the factual findings that the 
trial court made. 

I can’t think of really any circumstance where an appellate court 
in the first instance would be called upon to make its own findings 
of fact. 

Senator Whitehouse. At least not properly. 

Mr. Watford. At least not properly. That’s exactly right. 

Senator Whitehouse. Very good. 

The other thing I’d like to ask you about is the role of the jury, 
not just as a fact finder — and it is one of the ways in which finding 
of fact takes place in our judicial system — but also more broadly 
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within the constellation of government institutions that are con- 
stitution established. What is your view about the role of the jury 
as an institution of government, of liberty, of protecting rights, as 
a part of the Constitutional process, not just a part of the legal 
process? 

Mr. Watford. Well, I think the jury has an extremely important 
role to play in our system of government. It is one of the reasons 
why the right to jury trial was protected in the Bill of Rights. The 
Founders viewed it as an essential protector of liberty. I, you know, 
had the privilege of appearing before juries on behalf of the United 
States and have seen the jury system work up close, and it’s one 
of the most awesome institutions to see in action because you take, 
literally, 12 random people from the community who don’t know 
one another, don’t know any of the parties involved, and at least 
in criminal cases are charged with a very significant responsibility 
of deciding whether somebody should be deprived of their liberty. 

And it’s — again, as you — as you indicated, it’s one of the real 
foundational protections our system of government provides for — 
especially for people accused of crimes, that there is this inter- 
mediary between the government and them being deprived of their 
liberty, and that’s the jury. 

Senator Whitehouse. Good. Well, I can’t ask you to make any 
promises or pledges about what you will do as a member of the 
Ninth Circuit, but given what I think is that common and accepted 
understanding of the role of jury, I hope that as you serve the peo- 
ple of the Ninth Circuit in this role, assuming that you are con- 
firmed, that you will not view with equanimity efforts that deprive 
people of access to the jury, given its core constitutional role. 

Can you just say a quick word about what you did as an AUSA? 
I was a U.S. Attorney and I always admired the professional staff 
that I had the chance to work with. Where did you work, and what 
were you assigned to, and what did you do? 

Mr. Watford. Well, I was an Assistant U.S. Attorney in Los An- 
geles for the Central District of California. The rotation we have 
in that office, is you spend a year on what’s called Rookie Row, 
handling just pretty much anything that comes in the door, all 
post-indictment cases. 

Senator Whitehouse. Yes. 

Mr. Wateord. So I handled a wide, wide variety of 

Senator Whitehouse. Gun cases, drug cases, the sort of stand- 
ard — 

Mr. Wateord. Exactly. 

Senator Whitehouse. Yes. 

Mr. Watford. We then at that time moved into a section called 
Complaints, where pretty much for about 6 months all you did 
were search warrants, arrest warrants, indictments, that kind of 
thing. You didn’t actually try any cases. And after that, I moved 
to the Major Fraud section, where I focused primarily on white col- 
lar crime. 

Senator Whitehouse. As a line prosecutor, not as an appellate 
advocate? 

Mr. Wateord. That’s right. That’s right. We did have a separate 
appellate section within the office, but I was not a member of that 
section. I got to know the people quite well in that section because 
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I had a real strong interest even then in appellate work and often 
asked to be assigned to additional appeals. 

Senator Whitehouse. Good. Well, I wish you well as you go for- 
ward. I will ask unanimous consent that Chairman Leahy’s state- 
ment in support of your nomination be incorporated into the record. 
Without objection, it will be. 

[The prepared statement of Senator Leahy appears as a submis- 
sion for the record.] 

Senator Whitehouse. I turn to the distinguished Ranking Mem- 
ber, Senator Grassley. 

Senator Grassley. You signified you don’t have any more ques- 
tions. If I take more than 10 minutes, or I mean more than 5 min- 
utes, is that OK? 

Senator Whitehouse. OK. 

Senator Grassley. OK. Thank you. 

Senator Whitehouse. We can have multiple rounds and I’ll just 
have not much in my round. 

Senator Grassley. OK. OK. Well, I’m not saying you shouldn’t 
have. I just wanted to know. I know we want to get this done 
quickly. 

I want to ask some of your thinking about some of the immigra- 
tion cases that you’ve argued. On July 14th last year you gave a 
speech on why the notable Arizona statutes were unconstitutional. 

This was in addition to your work as pro bono counsel for the 
plaintiffs of Friendly House v. Whiting that opposed that Arizona 
law. You also worked on a brief for Friendly House plaintiffs in 
U.S. V. Arizona. In Friendly House v. Whiting you argued the stat- 
ute violated the First Amendment by making it illegal for persons 
in the U.S. unlawfully to apply for work, solicit employment, or ac- 
cept any work in Arizona. 

The District Court dismissed the claim, stating “individuals who 
are unlawfully present in the United States and unauthorized to 
work do not have a right to solicit work.” So I have four questions 
that follow on this entry. 

Could you explain your legal reasoning behind the argument that 
prohibiting people here illegally from soliciting work is a First 
Amendment violation? 

Mr. Watford. Sure, Senator. I’d be happy to address that. The 
work solicitation provisions there that we challenged in the lawsuit 
were — they were in fact directed just at immigrants who were un- 
authorized to work, but the arguments that were presented there 
actually overlapped quite a bit with another Ninth Circuit case. 

The City of Redondo Beach case was another case directed not 
specifically at people who were in the country unauthorized to 
work, but who would gather at day laborer sites to try to solicit 
work. There was quite an ongoing battle within the Ninth Circuit 
over whether those types of laws, as a general matter, violated the 
First Amendment. 

Initially a panel of the Ninth Circuit ruled that those laws were 
OK, and in fact when we first filed the complaint in the Friendly 
House case we actually withdrew the First Amendment claims in 
light of this recent Ninth Circuit panel decision that came down. 

What happened, though, was that the Ninth Circuit granted en 
banc review in that case and ultimately reversed the three-judge 
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panel’s decision. At that point we asked the judge to reinstate the 
First Amendment claims, and I believe those claims are now still 
pending. 

I will be honest with you, Senator, my involvement in the case 
lasted pretty much only through the filing of the preliminary in- 
junction motion. I was brought in at the request of one of our sen- 
ior partners at the firm, really to help him think through the legal 
issues and to help edit that particular brief 

Once we filed the preliminary injunction motion, however, as you 
know, the United States filed its own action and at that point the 
District Court really paid — focused all of its attention on the Fed- 
eral Government’s suit. 

Senator Grassley. OK. My second question in regard to that 
opening I gave: what constitutional protections do you think that 
undocumented persons should be afforded in U.S. courts? 

Mr. Watford. Well, as a — I guess I won’t try to offer any kind 
of a personal view. I would obviously have to follow whatever bind- 
ing precedent was established by the Supreme Court or the Ninth 
Circuit in addressing that question. 

I don’t know — I can’t tell you off the top of my head the full 
range of constitutional rights undocumented immigrants might 
have, but I do know that at least with respect to the preemption 
arguments that we made in the Friendly House suit, that there is, 
at least under existing Supreme Court precedent — I think there are 
strong arguments that an individual State doesn’t have the author- 
ity to set its own immigration policy, and those are really — the pre- 
emption arguments were the main focus of the lawsuit. 

Senator Grassley. I think the most important part of the answer 
you just gave me, if I could bring emphasis to it, is that you feel 
very much compelled to follow Ninth — or Supreme Court prece- 
dents as a member of the Ninth Circuit Court of Appeals? 

Mr. Watford. Absolutely. 

Senator Grassley. And the reason I might say that, as you prob- 
ably know, and I don’t know the exact figures, but one time it was 
37 out of 39 appeals from the Ninth Circuit went to the Supreme 
Court that were overturned. 

Mr. Watford. Yes. 

Senator Grassley. And I would think people in the Ninth Circuit 
wouldn’t be particularly proud of that. But I don’t know how they 
feel about it, but that’s just how I view it as a non-lawyer. 

Mr. Watford. Sure. 

Senator Grassley. Following up then on the same introduction 
I gave, do you believe States lack the right to police their own bor- 
ders and detain or investigate persons who may be residing there 
illegally? 

Mr. Watford. Well, again, let me just speak in terms of what 
existing law provides. There are certain respects in which States 
can cooperate with the Federal Government in enforcing Federal 
immigration law. There’s no question about that. Congress has en- 
acted several statutes that provide for the mechanisms through 
which that kind of cooperation can take place. 

I think the arguments that we were making in the Friendly 
House case, though, turned on the fact that Arizona was not at- 
tempting to cooperate with the Federal Government, Arizona felt — 
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perhaps rightly — I don’t take any position on that — that the Fed- 
eral Government’s immigration policy was not working for the 
State and therefore attempted to establish its own immigration pol- 
icy. 

That is really the focus of the argument we made, is that immi- 
gration policy has to be established at the national level. That’s 
what Congress has directed. It has allowed the States to partici- 
pate in the enforcement of immigration law, but only in certain 
very narrow circumstances that didn’t apply in the Friendly House 
case. 

Senator Grassley. OK. Following on the same introduction I 
gave to this series of questions and getting to the point of your de- 
cision to recuse or not recuse, the Supreme Court recently agreed 
to hear the appeal on U.S. v. Arizona. Justice Kagan recused her- 
self, assumedly due to her work as Solicitor General when the Fed- 
eral Government originally filed the case. 

If a challenge to a State immigration statute or practice were to 
come before you in the Ninth Circuit, how would you handle it, 
considering your past experiences litigating and commenting on 
these cases? Would you recuse yourself? 

Mr. Watford. Well, certainly if any aspect of the Arizona law 
came back before the Ninth Circuit, and it may well, I would cer- 
tainly have to recuse myself from any involvement in that case, I 
have no doubt about that. If another State passed a very similar 
law that raised the same sorts of preemption issues, I would have 
to consider very carefully whether to recuse myself. 

I know that there are statutes and codes of conduct that govern 
that. The main question would be whether my impartiality could 
reasonably be subject to question, and if it could I would have no 
hesitation in recusing myself I know that there is a Committee 
within the Ninth Circuit that one can consult on questions of that 
sort, and I would certainly take advantage of that if the question 
came up. 

Senator Grassley. Now I will defer to the Chairman. I’ve 
got 

Senator Whitehouse. Go ahead. 

Senator Grassley. I’ve only got one other series of questions. 

Senator Whitehouse. Go ahead. 

Senator Grassley. Go ahead? 

Senator Whitehouse. Proceed. 

Senator Grassley. OK. 

The brief filed by your client. Friendly House v. Whiting, cited re- 
action from the international community to the passage of the Sen- 
ate bill — or this Arizona bill 1070. Specifically, it noted two travel 
advisories enacted by Mexico and El Salvador that said SB 1070 
“threatens basic notions of justice.” 

So three follow-up questions to that introduction: do you think 
the opinions of foreign leaders should have an impact on judicial 
decisions in U.S. Federal courts? 

Mr. Watford. No. As a general matter, no. 

Senator Grassley. OK. 

Then let me follow up then. Why did you include statements by 
those foreign governments in your brief? 
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Mr. Watford. Well, I’m hesitating only because when you say 
“why did I include them” 

Senator Grassley. OK. 

Mr. Watford. My role really was to edit that brief. 

Senator Grassley. OK. 

Mr. Watford. I was not the principal drafter of it, so I don’t 
want to take responsibility, I guess, in my own right for including 
them. But I can tell you that one of the arguments that the United 
States made in its own motion and that echoed — or our arguments 
echoed some of the arguments the United States made, was that 
the reason immigration law needs to be established at the national 
level is that it has very serious foreign affairs or foreign relations 
implications, some of those being, how are our citizens treated 
when they’re in a foreign country and don’t have legal status, obvi- 
ously, to be here. 

The concern, I think, was that if Arizona’s law were applied to 
the maximum extent it could be, there were folks who were here 
in the country lawfully, right, who we had allowed from other coun- 
tries to come here and stay, either temporarily or as permanent 
residents, who would be subjected to adverse treatment under the 
law, and in return that could cause foreign countries to retaliate 
against our citizens when our citizens were in their countries. 

Senator Grassley. OK. 

Then I could add to that part of my question, taking off on what 
you said. I’m sorry, I lost my train of thought. 

Mr. Watford. OK. 

Senator Grassley. So I may come back to it. 

C, here. If the international community had an overwhelmingly 
negative reaction to a challenge to a Federal or State statute that 
found its way to your court, how strongly would you consider the 
international community’s opinion in your decision-making process? 

Mr. Watford. I would not consider the international commu- 
nity’s reaction in any way. What I would consider, however, is if 
the United States itself, the Federal Government, came in and said 
this law, or at least applications of this law, are going to have seri- 
ous foreign affairs implications for our Nation, if the Federal Gov- 
ernment expressed that concern I think that is a relevant consider- 
ation that needs to be taken into account in some situations, some 
circumstances. But I don’t think the fact that foreign leaders them- 
selves are voicing concerns, standing on its own, should have any 
impact on a United States judge — a United States judge — judge’s 
decision. 

Senator Grassley. I will submit some questions for answer in 
writing, please. 

Mr. Watford. OK. 

Senator Grassley. And let me suggest to you, you’ll probably do 
it anyway, and answer them as forthrightly as you can and as com- 
pletely as you can. But sometimes, needlessly, nominees are held 
up just because they don’t answer questions or answer them fully. 
So try to get that done. And even after your nomination might go 
to the floor, you need to consider that for members that maybe 
aren’t on this Committee. 

Mr. Watford. OK. 
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Senator Grassley. Although it doesn’t happen too often, but it 
does happen sometimes. 

[The questions appear under the questions and answers.] 

Senator Whitehouse. So just to — I’d like to just follow-up briefly 
on the exchange that you just had with Senator Grassley. Would 
it be fair to characterize your answer as saying that as a judicial 
matter the opinion of foreign governments carries no weight, but 
to the extent that as a judge you would be evaluating the position, 
the authorities, the determinations made by the executive branch 
of government, you could take into account as a fact what the exec- 
utive branch is telling you about the consequences of actions or the 
importance of whatever is happening internationally to the dis- 
charge of executive authorities? 

Mr. Watford. Yes. That is an exact summary of the position I 
tried to articulate 

Senator Whitehouse. Yes. 

Mr. Watford [continuing]. Maybe not as well as you did. And 
Senator — Mr. Chairman, I would just add to that. I’ve been in- 
volved in cases in which the courts have actually invited the State 
Department to submit its views when a particular issue came up 
that seemed to have very serious foreign affairs implications. 
That’s something that I’ve seen the courts do, and it does seem to 
me that it’s appropriate in that circumstance. 

Senator Whitehouse. Because there are times when the Con- 
stitution obliges the judiciary to defer to the executive branch of 
government, and at those times the opinion of the executive branch 
of government is of significance, of relevance. 

Mr. Watford. That’s exactly right. 

Senator Whitehouse. And with respect to constitutional rights 
for undocumented persons, when you were prosecuting folks as an 
AUSA there was no separate standard for undocumented persons 
with respect to their constitutional right to a trial, the constitu- 
tional right to have search and seizure restrictions, the various 
constitutional boundaries that prosecutors operate within. 

Mr. Watford. That’s correct. 

Senator Whitehouse. OK. 

Senator Grassley. I remember now what I wanted to ask you on 
that second part. You said you edited that document and didn’t 
write it. I don’t know what authority editors have, but would you 
have thought about at the time of saying that these statements in 
regard to foreign points of view and foreign law shouldn’t have 
been — or in this case was travel advisories — maybe shouldn’t have 
been referenced? 

Mr. Watford. I certainly could have. If that’s what you’re ask- 
ing, yes, I certainly could have in my role as an editor. 

Senator Grassley. Yes. But you didn’t find it important to do 
that? 

Mr. Watford. No, Senator, I did not. And as I said, the reason 
for that is that the United States itself had asserted there that 
there were foreign affairs implications that arose from enforcement 
of this law and those statements that we referenced, I think, in the 
brief were indicative of that. 

Senator Grassley. OK. Thank you. And I’ll appreciate answers 
in writing. 
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Mr. Watford. Thank you, Senator. 

Senator Whitehouse. Well, Mr. Watford, thank you. I appreciate 
this. I would highlight, emphasize, and double underline what Sen- 
ator Grassley warned you about the importance of prompt answers. 
The more quickly the written answers can be provided to us, the 
more quickly your nomination can move forward. 

Let me congratulate you on your period of service to our country. 
Let me hope that it is precedent to a longer period of service to our 
country as a judge on the Ninth Circuit Court of Appeals. As I said, 
you are as gold-plated on the record and on your resume a can- 
didate as one could hope for for United States Circuit Court of Ap- 
peals judge. I think you’ve acquitted yourself very well in this hear- 
ing and I look forward to supporting your nomination as we go for- 
ward. May the rest of it be as uneventful as today’s hearing. 

Thank you very much. We’ll keep the record open for 1 week in 
the event of any further questions or statements that anybody 
wants to put into the record, but subject to that, the hearing is ad- 
journed. 

[Whereupon, at 10:40 a.m. the hearing was adjourned.] 

[The Biographical information, questions and answers and sub- 
mission follow.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 . Name : State full name (include any former names used). 

Paul Jeffrey Watford 

2. Position : State the position for which you have been nominated. 

United States Circuit Judge for the Ninth Circuit 

3- Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Munger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 

Residence: Pasadena, California 

4. Birthplace : State year and place of birth. 

1967; Garden Grove, California 

5. Education : List in reverse chronological order each college, law school, or any other 
institution of higher education attended and indicate for each the dates of attendance, 
whether a degree was received, and the date each degree was received. 

1991 - 1994, UCLA School of Law; J.D., 1994 

1985- 1987, 1988- 1989, University of California, Berkeley; B.A., 1989 
Fall 1987, Georgetown University; No degree received 

6. Employment Record : List in reverse chronological order all governmental agencies, 
business or professional corporations, companies, firms, or other enterprises, 
partnerships, institutions or organizations, non-profit or otherwise, with which you have 
been affiliated as an officer, director, partner, proprietor, or employee since graduation 
from college, whether or not you received payment for your services. Include the name 
and address of the employer and job title or description. 
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2001 - present 
Munger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 
Partner (2003 - present) 

Associate (2001 - 2002) 

Fall 2007, 2008, 2009 
University of Southern California 
Gould School of Law 
699 Exposition Boulevard 
Los Angeles, California 90089 
Lecturer-in-Law 

2000-2001 

Sidley &. Austin LLP 

555 West Fiftli Street 

Los Angeles, California 90013 

Associate 

1997-2000 

United States Attorney's Office for the Central District of Califom 

3 1 2 North Spring Street 

Los Angeles, California 90012 

Assistant United States Attorney 

1996-1997 

Munger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 
A.ssociate 

1995-1996 

Hon. Ruth Bader Ginsburg 
United States Supreme Court 
One First Street, N,E. 

Washington, D.C. 20543 
Law Clerk 

1994- 1995 
Hon. Alex Kozinski 

United States Court of Appeals for the Ninth Circuit 
125 South Grand Avenue 
Pasadena, California 91105 
Law Clerk 



Summer 1993 

Munger, Tolies & Olson LLP 
355 South Grand Avenue. 35th Floor 
Los Angeles, California 90071 
Summer Associate 

Summer 1993 
Gibson Dunn & Crutcher 
333 South Grand Avenue 
Los Angeles, California 90071 
Summer Associate 

Summer 1992 

Hughes, Hubbard & Reed 

350 South Grand Avenue, Suite 3600 

Los Angeles, California 9007! 

Summer Associate 

1989- 1990; 1990- 1991 
Bar Association of San Francisco 
Lawyer Referral Serv'ice 
685 Market Street, Suite 700 
San Francisco, California 94105 
Legal Interviewer 

Summer 1990 

Bantam Doubieday Dell Publishing Group 
666 Fifth Avenue 
New York, New York 10103 
Contracts Assistant 

Other Affiliations funcomoensated): 

2007 - present 

Neighborhood Legal Services of Los Angeles County 
1 1 02 Chevy Chase Drive 
Glendale, California 91205 
Board Member (2007 - present) 

Treasurer (2010 - present) 

2005-2007 

Federal Bar Association, Los Angeles Chapter 
210 North Olenoaks Boulevard, Suite C 
Burbank, California 91502 
Board Member 
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7. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received, and whether you have registered for 
selective service. 

I have not served in the military. I have registered for selective service. 

8. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Southern California Rising Stars (2005 - 2007) 

Order of the Coif, UCLA School of Law (1994) 

Editor, UCLA Law Review (1992 - 1994) 

Joseph P. Drown Scholar (1992) 

9. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Bar Association (2005 - present) 

Co-Chair, Section of Litigation, Appellate Practice Committee (2003 - 2008) 
Amicus Curiae Committee (2007 - 2010) 

Standing Committee on the Federal Judiciary, Practitioners’ Reading Group 
(2009, 2010) 

Federal Bar Association, Board Member, Los Angeles Chapter (2005 - 2007) 

Los Angeles County Bar Association (2009, 201 1 - present) 

State Appellate Judicial Evaluation Committee (201 1 - present) 

Magistrate Judge Merit Selection Pane! (C.D. Cal.) (2005-2011) 

Ninth Circuit Judicial Conference, Appellate Lawyer Representative (2009 - 201 1) 

Stale Bar of California (1996 - present) 

Committee on Appellate Courts (2004 — 2006) 

10. Bar and Court Admission : 

a. List the dale(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 
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California, 1996 


There have been no lapses in membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Supreme Court of the United States, 2001 

United States Court of Appeals for the Second Circuit, 2004 

United States Court of Appeals for the Third Circuit, 201 1 

United States Court of Appeals for the Ninth Circuit, 1996 

United States Court of Appeals for the Eleventh Circuit, 2007 

United States Court of Appeals for the Federal Circuit, 2002 

United States District Court for the Central District of California, 1 996 

United States District Court for the Northern District of California, 2000 

There have been no lapses in membership. 

1 1. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 9 or 10 to which 
you belong, or to which you have belonged, since graduation from law school. 
Provide dates of membership or participation, and indicate any office you held. 
Include clubs, working groups, advisory or editorial boards, panels, committees, 
conferences, or publications. 

Break the Cycle 

Host Committee, Savor the Season fundraiser (2009 - 2010) 

California Academy of Appellate Lawyers (2010 - present) 

Diversity Committee of Munger, Tolies & Olson LLP (2002 - 2007) 

Chair (2005 -2007) 

Neighborhood Legal Services of Los Angeles County (2007 - present) 

Board Member (2007 - present) 

Treasurer (2010 - present) 

Chair, Finance Committee (2010 - present) 

Development Committee (2009 — present) 

Recruiting Committee of Munger, Tolies & Olson LLP (2001 - 2008) 

Co-Chair (2007 -2008) 
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b. The American Bar Association’s Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion, or national 
origin, indicate whetlier any of these organizations listed in response to 1 la above 
currently discriminate or formerly discriminated on the basis of race, sex, religion 
or national origin either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

To the best of my knowledge, none of the organizations listed above discriminates 
or previously discriminated on the basis ofrace, sex, religion, or national origin, 
either through formal membership requirements or the practical implementation 
of membership policies. 

12. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the internet. Supply four (4) copies of all published 
material to the Committee. 

Paul J. Watford & Todd A. Hollcman, A Message from the Co-Chairs, 

Appellate Practice Journal (Winter 2008). Copy supplied. 

Paul J .Watford & Larry Rosenberg, A Message From the Co-Chairs, Appellate 
Practice Journal (Summer 2007). Copy supplied. 

Paul J .Watford & Larry Rosenberg, A Message From the Co-Chairs, APPELLATE 
Practice Journal (Winter 2007). Copy supplied. 

Paul J. Watford & Daniel L. Geyser. Key Developments in the Law - 2005, 
California Litigation Review (July 2006). Copy supplied. 

Paul J. Watford & Larry Rosenberg, A Message From the Co-Chairs, Appellate 
Practice Journal (Spring 2006). Copy supplied. 

Paul J .Watford & Larry Rosenberg, A Message From the Co-Chairs, Appellate 
Practice Journal (Winter 2006). Copy supplied. 

State Lines: Redefining the Reach of the Commerce Clause May Be One of the 
Important Legacies of the Rehnquist Court, Los Ancei.es Lawyer (Nov. 2005) 
[re-printed in multiple oulIeLs]. Copy supplied. 

Blakely 's Promise for Federal Sentencing Reform, Los ANGELES Lawyer (Oct. 
2004). Copy supplied. 
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The Watch List, SiDLEY & AUSTIN'S Supreme COURT Business Report (Feb. 
2001). Copy supplied. 

The Watch List, Sidley & Austin's Supreme Court Business Report (Dec. 
2000). Copy supplied. 

Contractual Liability in Intellectital Property Disputes - A Case Study: Buchwald 
V. Paramount Pictures Corp., 1 8 Colum.-VLA .1, L. & Arts 269 ( 1 994). Copy 
supplied. 

b. Supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, give the 
name and address of the organization that issued it, the date of the document, and 
a summary of its subject matter. 

I served on the Practitioners’ Reading Group for the ABA's Standing Committee 
on the Federal Judiciary during 2009 and 2010. Members of this reading group 
review wTitings of U.S. Supreme Court nominees and draft confidential 
memoranda for the Standing Committee regarding these nominees. 

c. Supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

Letter to Hon. Ellen Corbett, Chair, Senate Judiciary Committee, California State 
Senate re; AB 2764 (Aug. 30, 2010). Copy supplied. 

Letter to Hon. Arnold Schwarzenegger, Governor, State of California re: AB 590 
(Oct. 7, 2009). Copy supplied. 

Letter to Hon. Peter G. McCabe, Secretary of the Committee on Rules of Practice 
and Procedure, Administrative Office of the United States Courts re: Proposed 
Federal Rule of Appellate Procedure 32.1 (Jati. 8. 2004). Copy supplied. 

Letter to the UCLA Academic Senate Committee on Teaching in support of 
Professor Julian Eulc’s nomination for the Distinguished Teaching Award (Jan. 7, 
1997). Copy supplied. 

d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered 
by you, including commencement speeches, remarks, lectures, panel discussions, 
conferences, political speeches, and question-and-answer sessions. Include the 
date and place where they were delivered, and readily available press reports 
about the speech or talk. If you do not have a copy of the speech or a transcript or 


7 



540 


recording of your remarks, give the name and address of the group before whom 
the speech was given, the date of the speech, and a summary of its subject matter. 
If you did not speak from a prepared text, furnish a copy of any outline or notes 
from which you spoke. 

July 20, 201 1 - Brown bag lunch discussion on law firm practice with judicial 
extems at the Ninth Circuit courthouse in Pasadena, California. I have no notes, 
transcript, or recording. The address of the courthouse is 125 South Grand 
Avenue, Pasadena, California 91105. 

June 21,2011- Panel discussion on brief writing at the Federal Bar Association, 
Los Angeles Chapter’s Ninth Circuit Appellate Practice Workshop in Pasadena, 
California. 1 have no notes, transcript, or recording. The address of the Los 
Angeles Chapter is 210 North Glenoaks Boulevard, Suite C, Burbank, California 
91502. 

April 30, 201 1 - Panel discussion on law firm practice as part of the UCLA Law 
Fellows Program, a program sponsored by the UCLA School of Law that assists 
minority undergraduates in applying to law school. I have no notes, transcript, or 
recording. The address of the law school is P.O. Box 951476, Los Angeles, 
California 90095. 

March 24, 20 1 1 - Pane! discussion entitled “Best Practices in the Federal Court” 
sponsored by the Asian Pacific American Bar Association, among other 
organizations. The panel offered tips to young lawyers on practicing in federal 
court. ! have no notes, transcript, or recording. The address of the Asian Pacific 
American Bar Association is 1145 Wilshire Boulevard, Second Floor, Los 
Angeles, California 90017. 

March 8, 201 1 - Guest lecturer for Professor Jean Rosenbluth’s Appellate 
Advocacy class at the University of Southern California’s Gould School of Law. 
Fomier California Court of Appeal Justice Margaret Grignon and I discussed civil 
appellate practice at our respective firms and answered student questions. I gave 
similar remarks as a guest lecturer for Professor Rosenbluth’s class on March 8, 
2008, March 19, 2007, and February 27, 2006. I have no notes, transcript, or 
recording. The address of the law school is 699 Exposition Boulevard, Los 
Angeles, California 90089. 

February 5, 201 1 - Presentation entitled “Challenging and Defending Decisions 
of the California Public Utilities Commission: The Arcane World of CPUC 
Appellate Practice” at the winter meeting of the California Academy of Appellate 
Lawyers in San Francisco, California. A copy of my outline is supplied. 

October 26, 2010 - 1 moderated a pane! discussion entitled “The Future of the 
California Judiciary: The Potential Effects of a New Justice and a New Governor” 
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at a lunch meeting of the Federalist Society's Los Angeles Lawyers Chapter. A 
copy of my notes is supplied. 

October 14, 2010 - Presentation entitled “Justice Kagan’s Expected Impact on the 
Supreme Court” at a lunch meeting of the Greater inland Empire Municipal Law 
Association in Colton, California. A copy of my notes is supplied. 

August 6, 2010 - Mock argument and panel discussion entitled “Celebrating 
Women on the Appellate Bench; A Mock Argument Examining Potential Gender 
Influences on Decision Making” at the American Bar Association’s Annual 
Meeting in San Francisco, California. 1 have no notes, transcript, or recording. 
The address of the American Bar Association is 321 North Clark Street, Chicago, 
Illinois 60654. 

July 14, 2010 -Presentation on the status of litigation challenging the 
constitutionality of Arizona’s SB 1 070 at a lunch meeting of Neighborhood Legal 
Services of Los Angeles County in Pacoima, California. A copy of my notes is 
supplied. 

February 8, 2010 - Panel discussion entitled “Strategies for Success at Big Law; 
First Hand Experiences of Women and People of Color” at UCLA School of Law. 
The panel provided tips to law students on achieving professional success at large 
law firms. I have no notes, transcript, or recording. The address of the law school 
is P.O. Box 951476, Los Angeles, California 90095. 

December 1 0, 2009 - Presentation entitled “Justice Sotomayor’s Expected Impact 
on the Supreme Court” at a lunch meeting of the Greater Inland Empire 
Municipal Law Association in Colton, California. A copy of my notes Ls 
supplied. 

April 13, 2007 - Panel discussion entitled “Writing a Winning Legal Argument” 
at the American Bar Association’s Section of Litigation Annual Conference in 
San Antonio, Texas. The pane! provided tips on writing persuasive briefs. ! have 
no notes, transcript, or recording. The address of the American Bar Association is 
321 North Clark Street, Chicago, Illinois 60654. 

July 1 3, 2006 - Presentation entitled “Justice Alito's Impact on the Supreme 
Court; A First Term Assessmenf’ at a weekly firm lunch for Monger, Tolies & 
Olson attorneys and summer associates. A copy of the PowerPoint slides for the 
presentation is supplied. 

June 6, 2006 - 1 moderated a pane! discussion on judicial clerkships at an 
orientation for the Los Angeles participants in the American Bar Association’s 
Judicial Intern Opportunity Program. ! have no notes, transcript, or recording. 

The address of the American Bar Association is 321 North Clark Street, Chicago, 
Illinois 60654. 
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January 12, 2006 - 1 gave a presentation on the impact then-judge Alito might 
have on the Supreme Court, were he to be confirmed, at a lunch meeting of the 
Litigation Section of the Riverside County Bar Association in Riverside, 
California. I have no notes, transcript, or recording. The address of the Riverside 
County Bar Association is4129 Main Street, Suite 100, Riverside, California 
92501. 

October 26, 2005 - Panel discussion on brief writing at the Federal Bar 
Association's Ninth Circuit Court of Appeals Appellate Practice Workshop in 
Pasadena, California. I have no notes, transcript, or recording. The address of the 
Federal Bar Association is 1220 North Fillmore Street, Suite 444, Arlington, 
Virginia 22201. 

February 2 1 , 2004 — Panel discussion on federal appellate practice as part of the 
Federal Bar Association's ‘Taking the Step to Federal Court” program in Los 
Angeles, California. A copy of my outline is provided. I participated on the same 
panel as part of the program in 2002 and 2003 but have been unable to locate any 
records relating to those presentations. The address of the Federal Bar 
Association is 1220 North Fillmore Street, Suite 444, Arlington, Virginia 22201. 

November 13, 2003 - Presentation entitled “Supreme Court Review; 2002-2003 
Term” at an informal lunch for in-house attorneys at Mattel, Inc. in El Segundo, 
California. A copy of the PowerPoint slides for the presentation is supplied. 

July 8, 2003 - Presentation entitled “Business Law Highlights from the 2002- 
2003 Supreme Court Term and Beyond” at an informal lunch for in-house 
attorneys at 20th Century Fox in Los Angeles, California. A copy of the 
PowerPoint slides for the presentation is supplied. 

January 2, 2003 - Panel discussion with former law clerks at the Judicial 
Clerkship Institute of Pepperdine University’s School of Law. The panel 
provided tips to law students who had accepted clerkships with federal judges. I 
have no notes, transcript, or recording. The address of the law school is 
Pepperdine University, School of Law, Malibu, California 90263. 

e. List alt interview you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

Lawrence Hurley, Call for Court Consensus Builder May Be Overrated, Los 
Angeles Daily Journal (May 7, 2010), Copy supplied. 

Lawrence Hurley, Former Clerks Are Sifting Pretty, Los Angeles Daily 
Journal {Jan. 4, 2010) [quote published in multiple outlets]. Copy supplied. 
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Lawrence Hurley, Prosecutors May Lose Some Immunity. Los ANGELES Daily 
Journal (Nov. 5, 2009). Copy supplied. 

Appellate Lawyers ’ Roundtable, Los Anoeles Daily Journal (Oct. 5, 2009). 
Copy supplied. 

Polly Moore, The Vondjidis View of Holder Due Diligence, Keanotes (Keane's 
Unclaimed Property Services Division) (Spring 2009). Copy supplied. 

Emily Heller, Gibson Dunn Keeps Its Eye on the Horizon, National Law 
Journal (Apr. 7, 2008). A vereion of this article also appeared in the Recorder 
on April 1 7, 2008. Copies provided. 

Correy E. Stephenson, The Verdict Is Only the Beginning, Lawyers Weekly 
USA (Apr. 10, 2006). Copy supplied. 

William F. Stute, Movement to Divide Ninth Circuit Gains Momentum, 
Litigation News (Mar. 2006). Copy supplied. 

Mary S. Diemer, Unpublished Federal Opinions May Become Uniformly Citable, 
Litigation News (Nov. 2005) [quote published in multiple outlets]. Copy 
supplied. 

David F. Pikt, Ginsburg: Collegiality. Moderation, Tradition, LOSAnCEtES 
Daily Journal (July 21, 2003). Copy supplied. 

Judy Peres. Top Court to Revisit Key Affirmative-Action Case, Chicago Tribune 
(Oct, 3 1 , 200 1 ). Copy supplied. 

Greg Stohr, High Court to Hear Case on Minority Contracting, Milwaukee 
Journal Sentinel (Oct. 29, 2001). Copy supplied. 

Jeremy Harrell, Supreme Court to Decide Fate of Affirmative Action, DAILY 
Reporter (Oct. 1,2001). Copy supplied. 

Tamara Scott, Judge Has Grit, Lcrwyering Genes, Los Angeles Daily JOURNAL 
(Aug. 29, 2001). Copy supplied. 

David Houston, Watford Joins Sidley & A ustin ’s Appellate Group, Los Angeles 
Daily Journal (Oct. 10,2000). Copy supplied. 

Tax Evasion, City News Service (Apr. 17. 2000). Copy .supplied, 

Oai! Diane Co.\, Online Auction Fraud Brings Federal Prison Sentence in 
California, Legal INTELLIGENCER (Nov. 5, 1999). Copy supplied. 
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eSfl>'Sen/endng, City News Service (Nov. 1, 1999), Copy supplied. 

Stuart Pfeifer & Leslie Gomstein, Ex-Anaheim Man Bilks E-Bidders, Orange 
County Register (July 15, 1999). Copy supplied. 

Christina Binkley, Ex-Director fVohl of Koo Koo Roo Indicted By Jury, Wall 
Street Journal (June 24, 1999). Copy supplied. 

Edmund Sanders, SEC Cracks Down on Insider Trading in State, Los ANGELES 
Times (June 24, 1999). Copy supplied. 

Former Koo Koo Roo Inc. Director Indicted on Securities Fraud Charges, 
Associated Press (June 24, 1999). Copy supplied. 

David Houston, Insider Trading Charges Filed Against Ex-Koo Koo Roo 
D/rec/o/-, City News Service (June 23, 1999). Copy supplied. 

.Aaron Brown, A Closer Look - Affirmative Action, ABC WORLD NEWS Tonight 
(June 12, 1997). I do not have a video recording of this broadcast but have 
provided the transcript I was able to locate online. 

Cassandra Smith. Peter L. Arenetla, Los Angeles Daily Journal (Aug, 22, 
1994). Copy supplied. 

13. Judicial Office : State (chronologically) any judicial offices you have held, including 
positions as an administrative law'Judgc, whether such position was elected or appointed, 
and a description of the jurisdiction of each such court. 

I have not held a judicial office. 

a. Approximately how many cases have you presided over that have gone to verdict 
or judgment? 

i. Of these, approximately what percent were; 


jury trials: 

% 

bench trials: 

% [total 100%] 

civil proceedings: 

% 

criminal proceedings; 

% [total 100%] 


b. Provide citations for all opinions you have written, including concurrences and 
dissents. 

c. For each of the 10 most significant cases over which you presided, provide: (1) a 
capsule summary of the nature the case; (2) the outcome of the case; (3) the name 
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and contact information for counsel vfho had a significant role in the trial of the 
case; and (3) the citation of the case (if reported) or the docket number and a copy 
of the opinion or judgment (if not reported). 

d. For each of the 10 most significant opinions you have written, provide: (1) 
citations for those decisions that were published; (2) a copy of those decisions that 
were not published; and (3) the names and contact information for the attorneys 
who played a significant role in the case. 

e. Provide a list of all cases in which certiorari was requested or granted. 

f. Provide a brief summary of and citations for all of your opinions where your 
decisions W'ere reversed by a reviewing court or where your judgment was 
affirmed w'ith significant criticism of your substantive or procedural rulings. If 
any of the opinions listed were not officially reported, provide copies of the 
opinions. 

g. Provide a description of the number and percentage of your decisions in which 
you issued an unpublished opinion and the manner in which those unpublished 
opinions are filed and/or stored. 

h. Provide citations for significant opinions on federal or state constitutional issues, 
together with the citation to appellate court rulings on such opinions. If any of the 
opinions listed were not officially reported, provide copies of the opinions. 

i. Provide citations to all cases in which you sat by designation on a federal court of 
appeals, including a brief summary of any opinions you authored, whether 
majority, dissenting, or concurring, and any dissenting opinions you joined. 

14. Recusal: If you are or have been a judge, idenlify the basis by which you have assessed 
the necessity or propriety of recusal (If your court employs an "automatic" recu.sal system 
by which you may be recused without your knowledge, please include a general 
description of that system.) Provide a list of any cases, motions or matters that have 
come before you in which a litigant or party has requested that you recuse yourself due to 
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify 
each such case, and for each provide the following information: 

I have not served as a judge. 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conllict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 
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d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal, 

15. Public Office. Political Activities arid Affiliations : 

a. List cltronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

I have had no unsuccessful candidacies for elective office or unsuccessfi-d 
nominations for appointed office, 1 have not held any elective office, or any 
appointed office as I understand that term to be used in this question. 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, identify the particulars of 
the campaign, including the candidate, dates of the campaign, your title and 
responsibilities. 

I do not recall holding any position or playing any role in a political campaign, 
political party, or election committee. 

16. Legal Career: Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the Judge, 
the court and the dates of the period you were a clerk; 

I served as a law clerk to Judge Alex Kozinski, United States Court of 
Appeals for the Ninth Circuit, from 1994 to 1995. 

I served as a law clerk to Justice Ruth Bader Ginsburg, United States 
Supreme Court, from 1995 to 1996. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have never practiced law alone. 
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ill. the dates, names and addresses of law finns or offices, companies or 

governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

1996- 1997 

Munger, Toiles & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 
Associate 

1997- 2000 

United Slates Attorney’s Office for the Central District of Cali fornia 

312 North Spring Street 

Los Angeles, California 90012 

Assistant United States Attorney 

2000-2001 

Sidley & Austin LLP 

555 West Fifth Street 

Los Angeles, California 90013 

Associate 

2001 - present 

Munger, Toiles & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 
Partner (2003 - present) 

Associate (2001 - 2002) 

iv. whether you served as a mediator or arbitrator in alternative dispute 
resolution proceedings and, if so, a description of the 10 most significant 
matters with which you were involved in that capacity. 

I have not served as a mediator or arbitrator. 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

After completing my clerkships, I began private practice in September 
1996 at Munger, Toiles & Olson LLP in Los Angeles. As an associate in 
the Litigation Department, 1 worked on a mix of trial court and appellate 
matters. 1 spent most of my time on those matters performing legal 
research and drafting briefs. 
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!n June 1997, 1 joined the United States Attorney's Office in Los Angeles 
as an Assistant United States Attorney in the Criminal Division. I handled 
a wide range of criminal prosecutions during my service in the office, 
including immigration and drug offenses, firearms trafficking, bank 
robbery, computer fraud, mail and wire fraud, and securities fraud. I was 
eventually assigned to the Major Frauds Section where I focused on white- 
collar crime, although I spent nearly a year conducting an investigation 
into the shooting death of Tyisha Miller by officers of the Riverside Police 
Department. 

In October 2000, 1 left the United States Attorney’s Office and returned to 
private practice at Sidley & Austin LLP in Los Angeles. I was a member 
of the firm’s appellate practice group and focused primarily on Supreme 
Court and appellate litigation. 

I rejoined Munger, Tolies & Olson in May 2001. My practice focuses 
primarily on appellate litigation, with some trial-level work involving 
briefing of signi ficant legal issues. Virtually ail of the matters 1 handle are 
civil, and most involve business or commercial disputes. 

ii. your typical clients and the areas at each period of your legal career, if 
any, in which you have specialized. 

In private practice, my clients are typically large companies, 1 have also 
represented law fimts, individual lawyers and business executives, 
municipal government agencies, and non-profit organizations. My work 
has involved a wide range of subject matters, including administrative law, 
antitrust law, arbitration, business torts, consumer class actions, state and 
federal constitutional issues, insurance coverage issues, land use law, 
products liability, professional liability, and federal securities law. 

At tlie United Slates Attorney’s Office, I represented the United States in 
criminal prosecutions and handled cases involving a variety of federal 
criminal offenses. For example, the cases 1 tried to verdict involved alien 
smuggling, assault on a federal officer, bank robbery, drug trafficking, 
firearms trafficking, and theft of government property. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

The entirety of my practice has been in litigation. As an associate at Munger, 
Tolies & Olson (1996 - 1997, 2001 ~ 2002) and Sidley & Austin (2000 - 2001), 1 
appeared in court infrequently, on perhaps two or three occasions. As a partner at 
Munger Tolies (2003 - present), I have appeared in court typically three or four 
times per year, usually for appellate oral arguments. As an Assistant United 
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States Attorney {1997 - 2000). ! appeared in court frequently, typically several 
times per week and, when in trial, every day. 

i. Indicate the percentage of your practice in: 

1. federal courts: 60% 

2. state courts of record; 40% 

3. other courts: 

4. administrative agencies: 

ii. Indicate the percentage of your practice in: 

1. civil proceedings: 80% 

2- criminal proceedings: 20% 

d. State the number of cases in courts of record, including cases before 
administrative law' judges, you tried to verdict, judgment or final decision (rather 
than settled), indicating whether you were sole counsel, chief counsel, or associate 
counsel. 

1 tried seven cases to verdict as an Assistant United States Attorney, one of which 
involved a retrial of several counts on which the jury hung during the first trial. 

All of those were jury trials; 1 was sole counsel in five of them and co-lead 
counsel in the other two. 1 have also tried one civil case to verdict. That was a 
bench trial in which 1 was sole counsel. 

i. What percentage of these trials were: 

1. jury: 87% 

2. non-jury: 1 3% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any 
oral argument transcripts before the Supreme Court in connection with your 
practice. 

1 have not argued before the United States Supreme Court but have appeared as 
counsel in the following cases; 

Mohamed V. Jeppesen DataPlan. /nc.,No. 10-778 (Apr. 13, 201 1) (brief in 
opposition). Copy provided. 

Banjo V. Ayers, No. 10-803 (Dec. 14, 2010) (petition for certiorari and reply 
brief). Copies provided. 

Schwarzenegger v. Enlerlainment Merchants Ass 'n. No. 08- 1 448 (Sept. 1 7, 20 1 0) 
(amicus brief on behalf of Activision Blizzard, Inc. in support of respondents). 
Copy provided. 
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Von Saher v, Norton Simon Museum of Art, tio. 09-1254 (June 16, 2010) (brief in 
opposition). Copy provided. 

Palmer v. Valdez, No. 09-6429 (Jan. 6, 2010) (reply brief in support of petition 
for certiorari). Copy provided. 

Travelers Indem. Co. v. Bailey, 129 S. Ct. 2195 (2009) (Feb. 2, 2009) (amicus 
brief on behalf of Resolute Management Fnc. in support of petitioners). Copy 
provided. 

Baze V. Rees, 553 U.S. 35 (2008) (amicus brief on behalf of Critical Care 
Providers and Clinical Ethicists in support of petitioners). Copy provided. 

Bolin V. McDaniel, No. 07-688 (Nov. 19, 2007) (petition for certiorari). Copy 
provided. 

Crown Paper Liquidating Trust v. PricewalerhouseCoopers, No. 06-870 (Jan. 22, 
2007) (brief in opposition). Copy provided. 

Fuller-Austin Insulation Co. v. Highlands Ins. Co., No. 06-94 (Aug. 21, 2006) 
(brief in opposition). Copy provided, 

Kelava V. Gonzales, No. 05-1312 (Apr. 12, 2006) (petition for certiorari and reply 
brief). Copies provided. 

Texaco Inc. v. Dagher, 547 U.S. 1 (2006) (petition for certiorari and reply brief; 
petitioner’s brief and reply brief). Copies provided. 

Cleveland v. Viacom Inc., 'No. 03-917 (Jan. 29, 2004) (brief in opposition). Copy 
provided. 

Kayserv. Roadway Package System, Inc, No. 01-422 (Sept. 4, 2001) (petition for 
certiorari and reply brief). Copies provided. 

Moore v. AFTRA Health & Retirement Funds, No. 00-1539 (May 29, 2001) (brief 
in opposition). Copy provided. 

Adarand Constructors, Inc. v. Mineta, 534 U.S. 103 (2001) (amicus brief on 
behalf of the Minority Business Enterprise Legal Defense and Education Fund, 
Inc., et al. in support of respondents). Copy provided. 

Buckhannon Bd. & Care Home, Inc. v. West Virginia Dep 't of Health and Human 
Resources, 532 U.S. 598 (2001) (amicus brief on behalf of the National 
Conference of State Legislatures el al. in support of respondents). Copy 
provided. 
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United Stales v. Hatter, 532 U.S. 557 (2001) (amicus brief on behalf of the Los 
Angeles County Bar Association et al. in support of respondents). Copy 
provided. 

Haggar Apparel Co. v. United States, No. 00-1171 (Jan. 17, 2001) (petition for 
certiorari). Copy provided. 

Levi Strauss & Co. v. United States, No. 00- 1 1 56 (Jan. 1 7, 200 1 ) (petition for 
certiorari). Copy provided. 

Also, as noted in question 9 above, I served on the ABA’s Amicus Curiae 
Committee from 2007 to 2010. This is not technically part of my practice, as the 
briefs considered by this Conunittee are drafted by outside counsel and 
Committee members’ names are not listed on the briefs. Members of this 
Committee review and edit Supreme Court briefs filed by the ABA to assure that 
they are consistent with ABA policy. 

17. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled, whether or not you were the attorney of record. Give the citations, if the cases 
were reported, and the docket number and date if unreported. Give a capsule summary of 
the substance of each case. Identify the party or parties whom you represented; describe 
in detail the nature of your participation in the litigation and the final disposition of the 
case. Also state as to each case: 

a. the dale of representation; 

b. the name of the court and the name of the judge or Judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

I have listed the cases below in reverse chronological order. 

1. Mohamed v. Jeppesen DalaPlan, Inc., 614 F.3d 1070 (9th Cir. 2010) (en banc), cert, 
denied, 13 1 S. Ct. 2442 (2011). We represented Jeppesen in a tort action brought by 
subjects of the U.S. government’s extraordinary rendition program. The plaintiffs alleged 
that Jeppesen provided flight planning and logistical support to the Centra! Intelligence 
Agency in connection with the rendition flights on which they were transported. The 
United States intervened and moved to dismiss the action on the basis of the state secrets 
privilege. The district court granted that motion and dismissed the action with prejudice. 
The Ninth Circuit affirmed the district court’s ruling in a 6-to-5 decision, and the U.S. 
Supreme Court denied the plaintiffs’ petition for certiorari. I assisted in preparing 
Jeppesen’s briefs in the Ninth Circuit and the Supreme Court. 
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Co-Counsci; Daniel P. Collins 

Mark R. Yohalem 
Munger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 
(213) 683-9100 

Counsel for 

Intervenor: Douglas N. Letter 

Sharon Swingle 
Michael P. Abate 
Department of Justice 
950 Pennsylvania Avenue, N.W. 

Washington, D.C. 20530 

(aoajsH-aai? 

Opposing Counsel: Ben Wizner 

Steven Shapiro 
Steven M. Watt 
Jaineel Jaffer 

American Civil Liberties Union Foundation 

1 25 Broad Street 

New York, New York 10003 

(212) 549-2500 

2. Lewis V. VerizonCommimicalions. Inc ,627 F.3d395 (9lhCiT.20\0). We represent 
Verizon in an ongoing consumer class action seeking recovery of allegedly unauthorized 
charges for services rendered by third parties. Verizon removed the case to federal court 
under the Class Action Fairness Act of 2005 (CAFA), but the district court remanded on 
the ground that CAFA’s amount-in-controversy requirement had not been satisfied. I 
drafted the briefs and argued Verizon's appeal. The Ninth Circuit held that Verizon had 
met CAFA’s jurisdictional threshold by showing that the total charges generated by the 
billing practices at issue exceeded $5 million, and that there was no need for Verizon to 
show that more than $5 million in charges were in fact unauthorized, as the district court 
had held. Judge Schroeder wrote the opinion, which Judges Tallman and Milan Smith 
joined. 

Co-Counsel; Henry Weissmann 

Rosemarie T. Ring 
Gabriel P. Sanchez 
Munger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 

(213) 683-9100 
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Opposing Counsel: David C. Parisi 

Suzanne Havens Beckman 
Parisi & Havens LLP 
15233 Valleyheart Drive 
Sherman Oaks, California 91403 
(818) 990-1299 

3. Taylor v. Elliotf Tm homachmery Co.. 171 Cal. App. 4th 564 (2009). We represented 
Leslie Controls Inc., a manufacturer of valves used on Navy ships, in a products liability 
action brought by a fomier Navy .sailor injured by exposure to asbestos. The trial court 
granted summary judgment to Leslie and several co-defendants, holding that the 
defendants owed no duty to warn about the hazards posed by asbestos-containing 
products manufactured by others which were used in conjunction with the defendants’ 
own products. I drafted Leslie’s appellate brief defending the trial court’s ruling. The 
California Court of Appeal affirmed in an opinion written by Justice Dondero and Joined 
by Justices Simons and Needham. (I briefed and argued the same issue in Merrill v. 
Leslie Controls. Inc., formerly published at 179 Cal. App. 4th 262 (2009), review 
granted, 105 Cal. Rptr. 3d 181 (Cal. 2010), where a different division of the Court of 
Appeal also ruled in Leslie’s favor on the same issue. That case is currently pending 
before the California Supreme Court; ora! argument in a related case is set for November 
2011 .) 

Co-Counsel; Mark H. Epstein 

Gabriel P. Sanchez 
Munger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 
(213)683-9100 

Michael Pietrykowski 

Don Willenburg 

Gordon & Rees LLP 

275 Battery Street, Suite 2000 

San Francisco, California 94111 

(415) 986-5900 

Counsel for 

Co-Defendants; Raymond Lawrence Gill 
K&L Gates LLP 
55 Second Street, Suite 1700 
San Francisco, California 94105 
(415) 882-8200 
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Robert C. Keeney 
Imai, Tadlock, Keeney & Cordery 
1 00 Bush Street, Suite 1300 
San Francisco, California 94104 
(415)675-70(» 

Henry David Rome 

Howard Rome Martin & Ridley LLP 

1 775 Woodside Road, Suite 200 

Redwood City, California 94061 

(650)365-7715 

Roger E. Podesta 
Debevoise & Plimpton LLP 
919 Third Avenue 
blew York. New York 1 0022 

(212) 909-6213 

Opposing Counsel; Paul C. Cook 

Michael B. Gurien 
Waters & Kraus LLP 

222 North Sepulveda Boulevard, Suite 1900 
El Segundo, California 90245 
(310)414-8146 

4. United States v. Berger, 587 F.3d 1038 (9th Cir. 2009). We represented Berger in an 
appeal challenging the eight-year prison sentence imposed for bank and securities fraud 
convictions. 1 briefed and argued the appeal in the Ninth Circuit. The appeal challenged 
the standard of proof applicable to large sentencing enhancements and the causation 
requirement necessary to support shareholder loss findings in criminal securities fraud 
cases. The Ninth Circuit remanded the case for recalculation of the loss amount on the 
securities fraud counts but affirmed the district court's use of a preponderance of the 
evidence standard. Judge Milan Smith wrote the opinion, which Judges William Fletcher 
and Clifton joined. 

Co-Counsel; Jacob S. Kreilkamp 

Alexandra Lang Susman 
Munger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 

(213) 683-9100 


22 



555 


Opposing Counsel; Tamara Phipps 

Assistant United States Attorney 
Criminal Appeals Section 
1200 United States Courthouse 
3 i 2 North Spring Street 
Los Angeles, California 90012 
(213)894-1019 

5. Samsung Electronics Co. v. Rumbus Inc., 523 F.3d 1 374 (Fed. Cir.), cert, denied, 129 
S. Ct. 279 (2008). We represented Rambus in a patent intringement action against 
Samsung. After the district court denied Rambus’s motion to transfer the action to the 
Northern District of California, Rambus voluntarily dismissed its claims against 
Samsung. In response to Samsung’s motion for attorneys’ fees, Rambus also offered to 
pay Samsung’s fee request in full. The district court held that Rambus’s offer did not 
moot the attorneys’ fees motion and, in the course of disposing of that motion, rendered 
factual findings adverse to Rambus on issues relevant in other pending actions. I was 
substantially involved in drafting Rambus’s appellate briefs in the Federal Circuit. The 
court of appeals held that the district court lacked subject-matter jurisdiction to issue the 
challenged order because Rambus’s offer to pay Samsung’s attorneys’ fees in full 
rendered the fee motion moot. Judge Rader wrote the opinion, which Judges Schall and 
Faman (D. Del.) joined. 

Co-Counsel: Gregory P. Stone 

Daniel L. Geyser 
Munger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 
(213)683-9100 

Michael J. Schaengold 
Patton Boggs LI.P 
2550 M Street, N.W. 

Washington, D.C. 20037 
(202) 457-6523 

Richard G. Taranto 
Farr & Taranto 
1220 19th Street, N.W. 

Washington, D C. 20036 
(202) 775-0184 

Paul R.Q. Wolfson 
WilmerHale 

1875 Pennsylvania Avenue, N.W. 

Washington, D.C. 20006 
(202) 663-6000 
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Opposing Counsel; Amber H. Rovner 

Weil, Golshal & Manges LLP 

891 1 Capital of Texas Highway, Suite 1350 

Austin, Texas 78759 

{512)349-1930 

Edward P. Reines 
Weil, Gotshal & Manges LLP 
201 Redwood Shores Parkway 
Redwood Shores, California 94065 
(650) 802-3000 

David Healey 

Weil, Gotshal & Manges LLP 
700 Louisiana, Suite 1600 
Houston, Texas 77002 
(713) 546-5000 

Richard Rainey 

Covington & Burling LLP 

1201 Pennsylvania Avenue, N.W. 

Washington, D.C. 20004 
(202) 662-5441 

6. Mendoza v. Stale of California, 149 Cal. App. 4th 1034 (2007). We represented 
parents of Los Angeles Unified School District (LAUSD) students who sought to defend 
the constitutionality of a state statute that altered the governance structure of the LAUSD 
by transferring greater power to the mayor of Los Angeles. The case raised novel issues 
under the California Constitution concerning the scope of the Legislature’s authority to 
control administration of the public schools. I was substantially involved in drafting the 
briefs defending the statute in both the Uial court and on appeal. Superior Court Judge 
Janavs ruled against our clients and invalidated the statute on various state constitutional 
grounds. The California Court of Appeal affirmed in an opinion authored by Justice 
Croskey and joined by Justices Klein and Kitching. 

Co-Counsel: Vilma S. Martinez 

Bradley S. Phillips 
Daniel P. Collins 
Munger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 
(213)683-9100 
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Counsel for 
Co-Defendant; 


Opposing Counsel: 


Valerie L. Flores 

Office of the Los Angeles City Attorney 
200 North Main Street 
Room 800, City Hall East 
Los Angeles, California 90012 
(213)978-7100 


Susan K. Leach 
Deputy Attorney General 
Department of Justice 
Office of the Attorney General 
300 South Spring Street, Suite 1702 
Los Angeles, California 90013 
(213) 897-2105 

KeGn S. Reed 

Georgina C. Verdugo 

Los Angeles Unified School District 

333 South Beaudry Avenue, 20th Floor 

Los Angeles. California 90017 

(213)241-7600 

Henry R. Kraft 
Parker & Covert LLP 
1 7862 East Seventeenth Street 
Suite 204 - East Building 
Tustin, California 92780 
(714)573-0900 

Deborah B. Caplan 
Olson, Hagel & Fishbum LLP 
555 Capitol Mall, Suite 1425 
Sacramento, California 95814 
(916) 442-2952 

Gregory Evans 

Milbank, Tweed, Hadley & McCIoy LLP 
601 South Figueroa Street 
Los Angeles, California 9001 7 
(213) 892^000 
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Fredric D. Woocher 
Strurawasser & Woocher LLP 
100 Wilshire Boulevard, Suite 1900 
Santa Monica, California 90401 
(310) 576-1233 

7. Texaco Inc. v. Dagher^ 547 U.S. 1 (2006). We represented Shell Oil Company in an 
antitrust action brought by gasoline service station owners alleging that Shell and Texaco 
had engaged in price fixing when they formed a joint venture to sell gasoline in the 
western United States. The district court granted summary judgment for Shell and 
Texaco but the Ninth Circuit reversed, rejecting the defendants’ argument that the joint 
venture should be assessed under the rule of reason rather than subjected to a per se rule 
of invalidity. I was substantially involved in drafting Shell’s petition for certiorari and 
assisted in drafting Shell’s merits briefs. The Supreme Court reversed the Ninth Circuit 
in a unanimous opinion authored by Justice Thomas. 

Co-Counsel: Ronald L. Olson 

Bradley S. Phillips 
Stuart N. Senator 
Anne M. Voigts 
Monger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 
(213) 683-9100 

Counsel for 

Co-Defendant; Craig E. Stewart 

Jones Day 

555 California Street, 26th Floor 
San Francisco, California 94104 
(415) 875-5714 

Opposing Counsel: Daniel R. Shulman 

Gray, Plant, Mooty, Mooty & Bennett, P.A. 

500 IDS Center 
80 South Eighth Street 
Minneapolis, Minnesota 55402 
(612) 632-3000 

Joiieph M. Alioto 
Joseph M- Alioto Law Firm 
555 California Street, Suite 3160 
San Francisco, California 94104 
(415)434-8900 
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8, FiiUer-Amtin Insulation Co. v Highlands Ins. Co., 135 Cal. App. 4lh 958, cert, 
denied, 549 U.S. 946 (2006). We represented Stonewall Insurance Company on appeal 
from a large jury verdict rendered against it and several other insurers. The case involved 
issues of first impression under California law relating to the obligations of an excess 
insurer to provide indemnity after an insured settles future asbestos claims by transferring 
those claims to a trust under 1 1 U.S.C. § 524(g). I drafted StonewalTs appellate briefs 
and argued the appeal. The California Court of Appeal reversed the judgment and ruled 
that a bankruptcy court’s order confirming a plan of reorganization under section 524(g) 
constitutes a settlement rather than a judgment, and that an excess insurer’s obligation to 
provide indemnity is therefore triggered only if the insurer consents to the plan. Justice 
Doi Todd wrote the opinion, which Justices Boren and Ashmann-Gerst joined. 

Co-Counsel; Ronald L. Olson 

Kelly M. Klaus 

355 South Grand Avenue, 3Sth Floor 
Los Angeles, California 90071 
(213)683-9100 

Steven M. Crane 

Berkes Crane Robinson & Seal LLP 
515 South Figueroa Street, Suite 1500 
Los Angeles, California 90071 
(213) 955-1150 

Counsel for 

Co-Defendants; Irving H. Greines 

Greines, Martin, Stein & Richland LLP 
5700 Wilshire Boulevard, Suite 375 
Los Angeles, California 90036 
(310)859-7811 

Ronald D. Kent 

Sonnenschein Nath & Rosenthal 
601 South Figueroa Street, 15th Floor 
Los Angeles, California 9001 7 
(213) 623-9300 

Seth P. Waxman 
Craig T. Goldblatt 
Wilmer, Cutler & Pickering 
2445 M Street, N.W. 

Washington, D.C, 20037 
(202) 663-6000 
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Catherine E. Stetson 
Hogan & Hartson LLP 
555 Thirteenth Street, N.W. 

Washington, D.C. 20004 
(202) 637-5600 

William J. Baron 

Duane Morris LLP 

Four Embarcadero Center 

San Francisco, California 94111 

(415)891-5550 

William D. Savitt 
Wachtell, Lipton, Rosen & Katz 
51 West 52nd Street 
New York, New York 10019 

(212) 403-1000 

Frank Kaplan 

Alschuler Grossman Stein & Kahan 
1620 26th Street, Fourth Floor, North Tower 
Santa Monica, California 90404 
(310) 907-1000 

Opposing Counsel: Michel Y. Horton 
Jason B. Komorsky 
Morgan, Lewis & Bockius LLP 
300 South Grand Avenue, 22nd Floor 
Los Angeles, California 90071 

(213) 612-2500 

Robert M. Horkovich 
Anderson Kill & Olick, P.C. 

1 25 1 Avenue of the Americas 
New Y ork. New York 1 0020 
(212) 278-1000 

9. Viner v. Sweet, 30 Cal. 4th 1232 (2003). We represented Williams & Connolly and 
one of its former partners on appeal from an adverse jury verdict in a legal malpractice 
action. The issue on appeal was whether the same causation standard applicable in 
malpractice actions involving litigation attorneys also applies in actions against 
transactional attorneys - i.e., whether, but for the attorney 's negligence, the client would 
have achieved a better result. In a unanimous opinion authored by Justice Kennard, the 
California Supreme Court agreed with our clients that the same causation standard should 
govern in both types of cases. On remand, the Court of .Appeal held that under the proper 
causation standard only a small fraction of the jury’s original award could be upheld. 117 
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Cal. App. 4th 1218 (2004). I was substantially involved in drafting our reply brief in the 
California Supreme Court and subsequent briefs in the case thereafter. 

Co-Counsel; Dennis C. Brown 

Mark B. Helm 
Allison B. Stein 
Monger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, California 90071 
(213)683-9100 

Charles F. Kester 
Kester & Isenberg 

1900 Avenue of the Stars, Suite 2375 
Los Angeles, California 90067 
(310) 229-9111 

Opposing Counsel: Patricia L, Glaser 

Christensen, Miller, Fink, Jacobs, 

Glaser, Weil & Shapiro, LLP 
10250 Constellation Boulevard, 19lh Floor 
Los Angeles. California 90067 
(310) 553-3000 

10. Rambus Inc. v. Infineon Technologies AG, 318 F.3d 1081 (Fed. Cir.), cer!. denied, 
540 U.S. 874 (2003). We represented Rambus on appeal from an adverse jury verdict in 
a complex patent infringement case. The district court granted judgment as a matter of 
law against Rambus on its patent infringement claims, and the jury ruled in Infineon 's 
favor on its counterclaim for fraud based on Rambus’s failure to disclose pending patent 
applications to fellow members of a standard-setting organization, i was substantially 
involved in drafting portions of Rambus’s appellate briefs in the Federal Circuit. The 
court of appeals reversed the district court’s claim constructions and remanded for a new 
trial on infringement. A divided panel also ruled in Rambus’s favor on the fraud claim, 
concluding that Rambus did not breach any applicable disclosure duty as a matter of law. 
Judge Rader wrote the majority opinion, which was joined by Judge Bryson. Judge Prost 
dissented in part. 

Co-Counsel: Gregory P. Stone 

Kristin Linsley Myles 
Munger, Tolies & Olson LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles. California 90071 
(213)683-9100 
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William K. West, Jr. 

Howrey Simon Arnold & White, LLP 
1299 Pennsylvania Avenue, N.W. 

Washington, D.C. 20004 
(202) 783-0800 

Richard G. Taranto 
Farr & Taranto 
1220 19th Street, N.W. 

Washington, D.C. 20036 
(202) 775-0184 

Michael J. Schaengold 
Patton Boggs LLP 
2550 M Street, N.W. 

Washington, D.C. 20037 
(202) 457-6000 

Robert Kramer 
Rambus Inc. 

4440 El Camino Real 
Los Altos, California 94022 
(650) 947-5000 

Opposing Counsel: Kenneth W. Starr 
Christopher Landau 
Kirkland & Ellis 
655 Fifteenth Street, N.W. 

Washington, D.C. 20005 
(202) 879-5000 

1 8. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. List 
any client(s) or organization(s) for whom you performed lobbying activities and describe 
the lobbying activities you performed on behalf of such client(s) or organizations(s). 
(Note; As to any facts requested in this question, please omit any information protected 
by the attorney-client privilege.) 

Both in private practice and while serving in the United Slates Attorney’s Office, my 
legal activities have focused almost entirely on litigation. Occasionally, however, I have 
pursued legal activities that either did not involve litigation or did not progress to trial. In 
private practice, I have provided advice to clients that involved counseling rather than 
litigation. For example, we recently provided advice to a non-profit organization 
concerning options for pursuing school reform measures by analyzing the strength of 
various legal challenges that might be brought against such measures were they to be 
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enacted. At the United States Attorney's Office, 1 spent nearly a year involved in an 
investigation into the shooting death of Tyisha Miller by officers of the Riverside Police 
Department, None of the officers involved in the shooting ultimately was charged. 

1 have also been active in the legal community outside the practice of law. 1 have served 
on a number of bar association committees and judicial-related panels. For example, 1 
served for six years as a member of the Magistrate Judge Merit Selection Panel of the 
U.S. District Court for the Central District of California, which assists the court in vetting 
candidates for positions as federal magistrate judges, and 1 served for two years as an 
Appellate Lawyer Representative to the Ninth Circuit Judicial Conference, Since 2007, 1 
have been a board member of Neighborhood Legal Services of Los Angeles County, a 
non-profit organization providing free legal assistance to the poor, w'here 1 currently 
serve as Treasurer and a member of the Development Committee. 

1 have never performed lobbying activities for any client or organization. 

19. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, provide four (4) copies to the committee. 

During the fall semester of 2007. 2008, and 2009, 1 taught Judicial Opinion Writing at the 
University of Southern California’s Gould School of Law. The course explored the 
different approaches to judicial opinion writing that have been developed in the American 
legal system and analyzed the elements essential to good opinion writing. The students 
applied those principles by drafting both a majority opinion and a dissent based on the 
briefing and oral argument in a pending United States Supreme Court case. Copies of the 
syllabus provided. 

20. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Describe the arrangements you have made to be compensated in the future 
for any financial or business interest. 

Munger, Tolies & Olson does not provide pension or retirement benefits. Upon 
withdrawal from the partnership, a partner is entitled to receive a “fair share” of firm net 
income for the current year, reflecting the partner’s contributions to date, less amounts 
previously drawn. In addition, a partner withdrawing from the partnership is entitled to a 
return of the partner’s capital contributions. The current value of my capita! 
contributions to the firm is reflected in the attached Net Worth Statement. 

2! . Outside Coinmitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 
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No. 

22. Sources of Income : List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items 
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report, 
required by the Ethics in Government Act of 1978, may be substituted here). 

See attached Financial Disclosure Report. 

23. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement. 

24. Potential Conflicts of Interest : 

a. Identify the family members or other persons, parties, categories of litigation, and 
financial arrangements that are likely to present potential conflicts-of-interest 
when you first assume the position to which you have been nominated. Explain 
how you would address any such conflict if it were to arise. 

I am not aware of any potential conflicts of interest likely to be presented by 
family members. I would recuse myself, at least for some initial period, from any 
case being handled by my current law firm. I would also recuse myself from any 
case on which 1 worked while at my current law firm, as well as any case where, 
due to a current or past professional or personal relationship with a party or 
attorney involved, my impartiality might reasonably be questioned. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

I would handle all matters involving actual or potential conflicts of interest by 
applying the Code of Conduct for United States Judges and any other relevant 
ethical canons or statutory provisions. 

25. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. 

1 have devoted a significant portion of my time to representing clients who are 
disadvantaged or otherwise unable to pay for legal representation. Those activities have 
taken a variety of forms. For example, I have filed amicus briefs in the U.S. Supreme 


32 



565 


Court in pro bono matters on behalf of non-profit organizations, such as a brief on behalf 
of local bar associations supporting a Compensation Clause challenge to the 
constitutionality of a new tax that adversely affected silting federal judges. I have also 
assisted in trial court litigation representing the interests of those who are disadvantaged, 
such as the litigation seeking a preliminary injunction against enforcement of Arizona’s 
SB 1070 immigration law, on preemption and other grounds. And 1 regularly super\'ise 
associates who agree to handle appeals on behalf of pro se litigants through the Ninth 
Circuit’s pro bono program, such as an appeal involving the tax court’s authority to order 
a remedy for the IRS’s failure to sell levied property. 

1 have also served for the past four years as a board member of Neighborhood Legal 
Services of Los Angeles County, a non-profit organization devoted to providing free 
legal assistance to low-income persons residing in Los Angeles County. 

26. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Do not include any contacts with Federal Bureau of 
Investigation personnel concerning your nomination. 

There is no selection commission in my jurisdiction to recommend candidates for 
nomination to the United States Court of Appeals for the Ninth Circuit. 

On January 1 8, 201 1, 1 met with a lawyer from the White House Counsel’s Office 
and discussed a potential nomination to the Ninth Circuit. Since April 6, 201 1, 1 
have been in contact with officials from the White House Counsel’s Office and 
the Office of Legal Policy at the Department of Justice. On May 1 1 , 201 1 , 1 
interviewed with attorneys from the White House Counsel’s Office and the 
Department of Justice in Washington, D C. On June 16, 201 1, 1 met with 
members of Senator Dianne Feinstein’s judicial advisory committee. On July 8, 
2011, 1 met with Senator Feinstein and two members of her staff On October 17, 
2011, the President submitted my nomination to the Senate. 

b. Has anyone involved in the process of selecting you as a judicial nominee 
discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, explain fully. 
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QUESTIONS AND ANSWERS 

Responses of Paul J. Watford 

Nominee to be United States Circuit Judge for the Ninth Circuit 
to the Written Questions of Senator Tom Coburn, M.D. 

1. Some people refer to the Constitution as a “living” document that is constantly 
evolving as society interprets it. Do you agree with this perspective of constitutional 
interpretation? 

Response: No, I do not agree with that view, 
a. If not, please explain. 

Response: 1 think the Constitution’s text expresses core principles that do not 
change over time. Some of the Constitution’s provisions use broad and general 
language to describe principles that the framers knew would need to be applied in 
different circumstances confronting succeeding generations. But the principles 
themselves are enduring and constant, 

2. Justice William Brennan once said; “Our Constitution was not intended to preserve a 
preexisting society but to make a new one, to put in place new principles that the prior 
political community had not sufficiently recognized.” Do you agree with him that 
constitutional interpretation today must take into account this supposed 
transformative purpose of the Constitution? 

Response: 1 do not understand the point Justice Brennan was attempting to make in this 
passage well enough to state whether 1 agree or disagree with it. 

a. Please explain. 

Response: In the passage immediately following the language quoted above, Justice 
Brennan stated, “Thus, for example, when we interpret the Civil War amendments - 
abolishing slavery, guaranteeing blacks equality under the law, and guaranteeing 
blacks the right to vote - we must remember that those who put them in place had no 
desire to enshrine the status quo.” That observation seems to me to be obviously 
correct. But it is not clear to me what impact Justice Brennan believed this 
observation should have on interpretation of the amendments in question. 
Understanding the purpose the drafters sought to achieve is surely an important tool 
in constitutional interpretation. If Justice Brennan intended to convey something 
beyond that basic proposition, it is not apparent what he meant, and thus is not 
something I am in a position to evaluate. 

3. Do you believe judicial doctrine rightly incorporates the evolving understandings of the 
Constitution forged through social movements, legislation, and historical practice? 

Response: No, I do not agree, with two small caveats noted below. 

a. If not, please explain. 


I 
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Response: As stated in my answer to Question 1 above, I do not believe the core 
principles of the Constitution change over time; they are enduring and constant. I 
cannot think of any instance in which the Supreme Court has held that social 
movements were relevant to interpreting the meaning of the Constitution. But when 
interpreting the Cruel and Unusual Punishments Clause, the Court has found an 
examination of legislative changes to be relevant, and in the realm of substantive due 
process the Court has found an examination of historical practice to be relevant. 

4. Do you believe empathy is an essential ingredient for arriving at just decisions and 
outcomes and should play a role in a judge’s consideration of a case? 

Response: No. 

a. If not, please explain. 

Response: 1 think it is important for a judge to have the capacity to understand an 
issue from another person’s point of view, because that helps ensure the judge has 
hilly and fairly understood each litigant’s position before arriving at the correct legal 
decision in a case. But judges carmot be guided by their personal feelings or 
sympathies in deciding cases. They must decide cases based solely on what the law 
requires. 

b. Can you provide an example of a case where you had to set aside your feelings 
of empathy for the litigant and, instead, pursue a result that was consistent with 
the law? 

Response: I cannot think of any case 1 have litigated that fits this description. 

5. In 2005, you wrote an article entitled; “State Lines: Redefining the Reach of the 
Commerce Clause May Be One of the Important Legacies of the Rehnquist Court,” 
which traced the evolution of the Supreme Court’s commerce clause jurisprudence 
from our nation’s founding through the post-Raich decisions. 

Given your familiarity with the Court’s commerce clause jurisprudenee, what would 
you say are the limitations on the federal government’s power under the commerce 
clause? 

Response: This of course is a subject on which the Supreme Court may provide further 
guidance in the near future. Under current precedent, the primary limitations on Congress’s 
Commerce Clause power are set forth in the Supreme Court’s decisions in Lopez and 
Morrison. Those cases hold that Congress may regulate in only three areas: “First, 
Congress may regulate the use of the channels of interstate commerce. Second, Congress is 
empowered to regulate and protect the instrumentalities of interstate commerce, or persons 
or things in interstate commerce, even though the threat may come only from intrastate 
activities. Finally, Congress’ commerce authority includes the power to regulate those 
activities having a substantial relation to interstate commerce, i.e., those activities that 
substantially affect interstate commerce,” United States v. Lopez, 5 14 U.S. 549, 558-59 
(1995) (citations omitted); see also United States v. Morrison, 529 U.S. 598, 608-09 (2000). 
In addition, the Court has held, in Printz v. United States, 521 U.S. 898 (1997), and Aew 
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York V. United States, 505 U.S. 144 (1992), that principles of state sovereignty inherent in 
the Constitution place limits on Congress’s power under the Commerce Clause. 

a. Is any transaction involving the exchange of money subject to Congress’s 
commerce clause power? 

Response; No. The transactions would still need to fall within one of the three 
categories mentioned above and regulation of those transactions could not violate 
principles of state sovereignty. 

b. In the 2005 article, you state: “The Raich decision calls into question the notion, 
widely accepted until now, that the Rehnquist Court has initiated a dramatic 
realignment of the legislative powers held by Congress and those reserved to thi 
states.” Prior to Raich did you see the Lopez and Morrison decisions as a 
“dramatic realignment of the legislative powers held by Congress and those 
reserved to the states?” 

Response: No. But I did regard Lopez and Morrison as significant developments in 
the Court’s Commerce Clause jurisprudence. 

i. In what sense was it dramatic? 

Response: Those two decisions marked the first time in 60 years that the 
Supreme Court had invalidated a federal statute on the ground that the statute 
was beyond Congress’s Commerce Clause power to enact. 

c. Which do you believe is closer to the original meaning of the commerce clause, 
the decisions in Lopez and Morrison or the Supreme Court’s decisions in NLRB 
V. Jones & Laughlin Steel Corp. and V.S. v. Darby'^'i Please explain. 

Response; All four decisions remain binding precedent, and 1 would be bound to 
faithfully follow all of them if confiimed. Given that fact, I do not believe it would 
be appropriate for me to comment on whether Lopez and Morrison better reflect the 
original meaning of the Constimtion than do Jones (£ Laughlin and Darby. 

d. In the 2005 article, you state; “In the late 1930s the Court responded to the 
exigencies created by the Great Depression by relaxing the limits it had earlier 
placed on Congress’ authority to legislative under the commerce clause.” Do 
you believe this was an appropriate and justified response by the Court? 

Response: 1 do not believe it would be appropriate for me to critique the Court’s 
work in that fashion. The Court’s cases from that era have not been overruled and 
remain binding precedent, if confirmed, I would be bound to apply those decisions 
faithfully whether I agreed or disagreed with their underlying rationale. 

i. Do national emergencies justify judges deviating from the text of the 
Constitution? 
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Response; No. I think that is the principal lesson to be drawn from 
Korematsu v. United States, 323 U.S. 2 1 4 ( 1 944). 

I. If so, in what specific circumstances? 

Rc.sponse: I cannot think of any such circumstances. 

ii. In Federalist Paper No. 78, Alexander Hamilton states: “[T)he courts 
were designed to be an intermediate body between the people and the 
legislature, in order, among other things, to keep the latter within the 
limits assigned to their authority. The interpretation of the laws is the 
proper and peculiar province of the courts. A constitution is, in fact, and 
must be regarded by the judges as, a fundamental law. It, therefore, 
belongs to them to ascertain its meaning, as well as the meaning of any 
particular act proceeding from the legislative body. If there should 
happen to be an irreconcilable variance between the two, that which has 
the superior obligation and validity ought, of course, to be preferred; or, 
in other words, the Constitution ought to be preferred to the statute, the 
intention of the people to the intention of their agents.” 

Are justices who relax limits on legislative power during exigent 
circumstances treating the constitution as fundamental law? 

Response: No. If they are relaxing limits imposed by the Constitution, they 
arc not treating the Constitution as fundamental law. 

6. What principles of constitutional interpretation would you look to in analyzing 
whether a particular statute infringes upon some individual right? 

Response: The Supreme Court itself has never articulated a single approach to 
constitutional interpretation; it has instead emphasized different approaches in different 
contexts and cases. With respect to any given provision, absent contrary direction from the 
Supreme Court, 1 would focus most closely on the text of the constitutional provision, the 
historical context in which the provision was adopted, the drafting history of the provision, 
the provision’s relationship with the broader constitutional scheme, and prior precedent 
interpreting the scope of the rights protected by the provision. 

7. The II.S. Supreme Court held in District of Columbia v. Heller, 554 U.S. 570 (2008), that 
the Second Amendment of the United States Constitution “protects an individual right 
to possess a firearm unconnected to service in a militia, and to use that arm for 
traditionally lawful purposes, such as self-defense within the home.” As Justice 
Scalia’s opinion in Heller pointed out. Sir William Biackstone, the preeminent 
authority on English law for the Founders, cited the right to bear arms as one of the 
fundamental rights of Englishmen. Leaving aside the McDonald v. Chicago decision, 
do you personally believe the right to bear arms is a fundamental right? 

Response: I do not believe it would be appropriate for me to offer my personal views on 
that subject; any such views would play no role in any decision I would be called upon to 
make if confirmed as a judge. The Supreme Court clearly held in McDonald that the 
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individual right to bear arms protected by the Second Amendment is a fundamental right, 
and I would have no difficulty faithfully applying that decision. 

a. Do you believe that explicitly guaranteed substantive rights, such as those 
guaranteed in the Bill of Rights, are also fundamental rights? Please explain 
why or why not. 

Response: The Supreme Court has held that almost all of the substantive rights 
guaranteed in the Bill of Rights are fundamental rights enforceable against the States. 
As to the handful of rights that have not yet been declared fundamental, I would not 
feel comfortable expressing an opinion on whether they should be declared 
fundamental outside the confines of a concrete case providing the benefit of briefing 
and argument from opposing parties on both sides of the issue. 

b. Is it your understanding of Supreme Court precedent that those provisions of 
the Bill of Rights that embody fundamental rights are deemed to apply against 
the States? Please explain why or why not. 

Response: Yes, that is my understanding. The Supreme Court has followed a policy 
of selective incorporation, pursuant to which those rights found to be fundamental 
are enforceable against the States under the Fourteenth Amendment. 

c. The Heller Court further stated that “it has always been widely understood that 
the Second Amendment, like the First and Fourth Amendments, codified a pre- 
existing right.” Do you believe that the Second Amendment, like the First and 
Fourth Amendments, codified a pre-existing right? Please explain why or why 
not. 

Response: The Supreme Court has held that the Second Amendment codified a pre- 
existing right. As the Court explained, “[t]he very text of the Second Amendment 
implicitly recognizes the pre-existence of the right and declares only that it ‘shall not 
be infringed.’ ” Heller, 554 U.S. at 592. 

d. What limitations remain on the individual. Second Amendment rights now that 
the amendment has been incorporated against the States? 

Response; That will have to be resolved by the lower courts in the first instance and, 
ultimately, by the Supreme Court. If past experience involving other fundamental 
rights is any indication, 1 suspect the process of determining permissible limitations 
on the scope of the right to bear arms will be ongoing for some time. In the Ninth 
Circuit, litigation is still pending to determine the standard of review that applies 
when restrictions on the right to bear arms are challenged as unconstitutional. See 

Nordyke v. King, 644 F.3d 776 (9th Cir. 201 1), rehearing en banc granted, F.3d 

_ ,2011 W L 5928 1 30 (9th Cir. Nov. 28, 20 1 1 ). Some of the substantive questions 
that remain open relate to the types of firearms protected, which classes of persons 
may be prohibited from possessing firearms, and whether there are sensitive 
locations in which the po.ssession of firearms may be restricted. See Heller, 554 U.S. 
at 626. 
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8. In Roper v. Simmons, 543 U.S. 551 (2005), Justice Kennedy relied in part on the 
“evolving standards of decency” to hold that capital punishment for any murderer 
under age 18 was unconstitutional. I understand that the Supreme Court has ruled on 
this matter and you are obliged to follow it, but do you agree with Justice Kennedy’s 
analysis? 

Response; f do not believe it would be appropriate for me to state whether 1 agree or 
disagree with Justice Kennedy’s analysis in Roper. Justice Kennedy wrote the opinion for 
the Court and the decision in Roper remains binding precedent. Regardless of whether 1 
agreed or disagreed with that decision, if confirmed I would faithfully follow it. 

a. When determining svhat the “evolving standards of decency” are, justices have 
looked to different standards. Some justices have justified their decision by 
looking to the laws of various American states,' in addition to foreign law, and 
in other cases have looked solely to the laws and traditions of foreign countries.^ 
Oo you believe either standard has merit when interpreting the test of the 
Constitution? 

Response: In some cases, as in Roper and Graham, the Supreme Court has found the 
practices of American States and foreign countries relevant to its analysis. 1 do not 
believe it would be appropriate for me to comment on whether the Court’s 
approaches have merit; if confirmed I would be bound to follow the Supreme Court’s 
precedent in this area whether I agreed or disagreed with it, 

i. If so, do you believe one standard more meritorious than the other? 

Please explain why or why not. 

Response: Please see my answer to Question 8(a) above. 

9. In your view, is it ever proper for judges to rely on foreign or international laws or 
decisions in determining the meaning of the Constitution? 

Re.sponse; As a general rule, I think our Constitution should be interpreted in accordance 
with U.S. law. However, in some cases the Supreme Court has held that foreign or 
international law may be relevant when determining the meaning of the Cruel and Unusual 
Punishments Clause. ! am not aware of any other context in which the Court has held that it 
is permissible to consider foreign or international law in determining the meaning of a 
constitutional provision, and absent direction from the Supreme Court, 1 would not do so. 

a. If so, under what circumstances would you consider foreign law when 
interpreting the Constitution? 

Response: 1 would do so only as directed by the Supreme Court, as in certain of its 
cases interpreting the meaning of the Cruel and Unusual Punishments Clause. 


* Roper V. Simmons, 54.t U.S. 5.SI, 564-65. 

- Crahom v. Floric/ci, I.JO S.Ct. 2011, 2033-34. 
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b. Do you believe foreign nations have ideas and solutions to legal problems that 
could contribute to the proper interpretation of our laws? 

Response: No. 
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Responses of Paul J. Watford 

Nominee to be United States Circuit Judge for the Ninth Circuit 
to the Written Questions of Senator Chuck Grassley 

1. At your hearing I inquired into your views on the constitutional rights enjoyed by 
illegal aliens. You replied that you couldn’t respond “off the top of my head the full 
range ...” which is understandable. Would you please take this time to review 
appropriate materials and provide a response? 

Response: There are fewer definitive answers in this area than one might have expected. 
In part, that is because the Supreme Court has often been asked to decide whether aliens 
possess the same constitutional rights as citizens, but has done so in the context of aliens 
who are lawfully present in this country. See, e.g., Almeida-Sanchez v. United States, 413 
U.S. 266, 273-74 (1973) (Fourth Amendment); Bridges v. Wixon, 326 U.S. 135, 148 
(1945) (First Amendment). In contrast, the focus of this question is on the constitutional 
rights possessed by those who are unlawfully present in this country, a subject on which 
the Supreme Court has provided less guidance. 

Nonetheless, 1 can offer a few observations. The Supreme Court has held that even aliens 
who are unlawfully present in the country are entitled to certain constitutional rights. 
Those rights include the due process and equal protection guarantees afforded by the 
Fifth and Fourteenth Amendments. Plyler v. Doe, 457 U.S. 202, 210-1 1 (1982); 

Mathews v. Diaz, 426 U.S. 67, 77 (1976). The Court has also held that those unlawfully 
present in this country are entitled to the criminal procedure protections afforded by the 
Fifth and Sixth Amendments. Wong Wing v. United States, 163 U.S. 228, 237-38 (1896). 

As far as my research has disclosed, the Court has not yet decided whether other 
provisions of the Bill of Rights, such as the First Amendment, the Fourth Amendment, 
and the Fifth Amendment’s Takings Clause, also apply to aliens who are unlawfully 
present in the country. For example, in the case referenced in the next question. United 
States V. Verdugo-Urquidez, 494 U.S. 259 (1990), the Court held that a foreign national 
with no voluntary connection to this country could not claim the protections of the Fourth 
Amendment with respect to a search of property located in a foreign country. The Court 
left unresolved the question relevant here - whether the Fourth Amendment would apply 
to those who are unlawfully (but voluntarily) present in this country with respect to a 
search of property located in the United States. Id. at 272-73. 

2. In addition, you stated that you would follow Supreme Court and Ninth Circuit 
precedent in addressing the question of constitutional protections that 
undocumented persons should be afforded in U.S. Courts. Please review relevant 
precedent and address the following questions. 

a. In U.S. V. Verdugo-Urquidez, 494 U.S. 259 (1990), the Supreme Court 
overturned the Ninth Circuit and held that DEA agents did not violate the 
Fourth Amendment when they searched a IVIexican citizen’s residence in 
Mexico. In coming to this decision, the majority relied on the use of the term 
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“the people” saying that ‘■'■the people protected by the Fourth Amendment 
...refers to a class of persons who are part of a national community or who 
have otherwise developed sufficient connection with this country to be 
considered part of that community.” In your view, would the term “the 
people” as used in other parts of the Constitution and amendments also be 
read as a limitation on the scope of who is protected by such rights? 

Response: The Supreme Court suggested in Verdugo-Urquidez (494 U.S. at 265) 
that its interpretation of the term “the people” in the Fourth Amendment may also 
apply to the First, Second, Ninth, and Tenth Amendments. And the Court made 
the same point more recently in District of Columbia v. Heller, 554 U.S. 570 
(2008), where the Court noted that “in all six other provisions of the Constitution 
that mention ‘the people,’ the term unambiguously refers to all members of the 
political community, not an unspecified subset.” Id. at 580. I would note that the 
majority opinion in the case mentioned in Question 2(c) below reached a different 
conclusion, at least with respect to use of the term “the people” in the Second and 
Fourth Amendments. See United States v. Portillo-Munoz, 643 F.3d 437, 440-41 
(5th Cir. 2011) (“[W]e do not find that the use of ‘the people’ in both the Second 
and the Fourth Amendment mandates a holding that the two amendments cover 
exactly the same groups of people. The purposes of the Second and the Fourth 
Amendment arc different.”). 

b. The Court references “community” in Verdugo-Urquidez. In your view, could 
an illegal alien ever develop a sufficient connection with the U.S. to be 
considered part of its community? Please explain. 

Response; The Supreme Court stated in Verdugo-Urquidez that “the people” 
refers to “a class of persons who are part of a national conununity or who have 
otherwise developed sufficient connection with this country to be considered part 
of that community.” Verdugo-Urquidez, 494 U.S. at 265. The Court has not 
specified in subsequent cases, however, what sorts of “connections” would suffice 
to render someone part of our national community. Thus, I do not think a 
definitive answer to this question can be given on the basis of existing Supreme 
Court (or Ninth Circuit) precedent, and I would not feel comfortable attempting to 
resolve this question in the abstract, outside the confines of a concrete case 
providing the benefit of briefing and argument from opposing parties on both 
sides of the issue. 

c. In U.S. V. Armando Portillo-Munoz, 643 F.3d 437 (2011), the Fifth Circuit 
upheld a federal law making it a crime for an illegal alien to possess a 
firearm, holding that the use of the phrase “the people” in the Second 
Amendment did not include aliens illegally in the United States. Do you 
agree with this holding? Please explain. 

Response: Because this is an issue that has not yet been resolved by the Supreme 
Court or the Ninth Circuit and will almost certainly arise in the future, it would 
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not be appropriate for me to opine on whether the Fifth Circuit’s resolution of that 
issue is correct or not. I know that the Eighth Circuit recently adopted the Fifth 

Circuit’s holding {United States v. Flores, F.3d ,2011 WL 6266033 (8th 

Cir. Dec. 16, 201 1)), and I am not aware of any circuit that has reached a contrary 
conclusion. If I were confirmed and confronted with a case in which no 
controlling Supreme Court or Ninth Circuit precedent was on point, 1 would 
carefully consider the reasoning of other circuits on the same issue. 

d. In your brief yon argued that the Arizona statue prohibiting illegal aliens 
from soliciting work violated the First Amendment. The First Amendment 
reads; “Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances.” Please explain in your 
view why the use of the term “the people” in this amendment should not also 
be read to limit the free speech rights of illegal aliens.' 

Response; It is possible that use of the term “the people” in the First Amendment 
will be read to exclude aliens who are unlawfully present in this country. 
Resolution of that issue will depend on whether the Supreme Court ultimately 
concludes that the term “the people” means the same thing in both the First and 
Fourth Amendments, and if it does, whether those unlawfully present in the 
United States have sufficient “connections” to this country to be deemed part of 
the national community under the standard articulated in Verdugo-Urquidez. 
Neither the Supreme Court nor the Ninth Circuit has resolved those questions. 
Because it is entirely foreseeable that those questions could arise in the future, it 
would not be appropriate for me to try to answer those questions here. 

3, Can you please clarify your role in the in Friendly House v. Whiting case. 

Response: My role on the case was a limited one, both with respect to my role on the 
team of Munger, Tolies & Olson lawyers who worked on the case and with respect to our 
firm’s role as part of the legal team representing the plaintiffs in the case. 

One of my partners brought the Friendly House case into the firm and assembled a team 
of five or six lawyers from our firm to work on it with him. He asked if I would be 
willing to join the team to help analyze the legal issues raised by the preliminary 
injunction motion our clients intended to file and to assist in editing that brief once a draft 
was prepared. 1 agreed to help in that capacity and my involvement has thus far been 
limited to those tasks, which included providing editing suggestions on the brief in 
support of the preliminary injunction motion. 1 have not been substantively involved in 
the case since that motion was filed in June 2010, although our firm continues to play an 
active role in the litigation. (The Friendly House case has proceeded in the district court 


' See 494 U S, 259, 266 {“Excludable alien is not entitled to First Amendment rights, because (h]e does not become 
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notwithstanding the ongoing appellate proceedings in the related case, United States v. 
Arizona.) 

The legal team representing the plaintiffs in the Friendly House case included more than 
30 lawyers in total. Most of those lawyers were affiliated with the three co-lead counsel 
in the case; the ACLU’s Immigrants’ Rights Project; the Mexican American Legal 
Defense and Educational Fund; and the National Immigration Law Center. Our firm was 
substantially involved in drafting and editing the preliminary injunction motion and 
handled the logistics of filing the motion and supporting declarations. But the three co- 
lead counsel took the lead in drafting the preemption arguments and had final say over 
the substance of the brief as a whole. 

a. You indicated your role was to edit the brief. What editing authority did you 
have? 

Response: I was one of three or four Munger, Tolies lawyers who were involved 
in editing a draft of the brief in support of the preliminary injunction motion. 1 do 
not remember the specifics of how the process worked internally, but in some 
fashion we compiled our collective edits to the brief and sent them to the three co- 
lead counsel. As noted in my answer to Question 3, our firm did not have final 
say over the substance of the brief. 

b. Why were the statements of foreign leaders included in the brief? 

Response: The brief contains two references to statements by President Calderon 
of Mexico, but there are no references to statements by any other foreign leaders. 
President Calderon’s statements were included in the brief to emphasize the 
foreign affairs implications of Arizona’s enactment of S.B. 1070. Those 
implications were relevant to the merits of our clients’ preemption argument; the 
Supreme Court had noted similar foreign affairs concerns in past cases holding 
state immigration laws preempted. And the statements were relevant to the 
equitable showing our clients needed to make in order to obtain preliminary 
injunctive relief, particularly the likelihood that irreparable harm would result in 
the absence of injunctive relief Secretary of State Clinton had already indicated 
that Arizona’s S.B. 1070 was straining our country’s relations with Mexico. 
President Calderon’s criticism of the law supported that view. 

c. Your response indicated that part of the reason for that “is that the United 
States itself had asserted that there were foreign affairs implications...” Can 
you please identify those assertions by the United States? 

Response; Secretary of State Clinton appeared on “Meet the Press” on May 2, 
2010. During that appearance she discussed the strains on U.S. -Mexico relations 
caused by Arizona’s S.B. 1070, particularly with respect to America’s efforts to 
secure the ongoing cooperation of President Calderon in fighting cross-border 
crime associated with drug and arms trafficking. On May 19, 2010, President 
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Obama and President Calderon appeared at a Rose Garden ceremony during 
President Calderon’s state visit. President Obama acknowledged that the two 
leaders had discussed Arizona’s S.B. 1070 during their visit; among other things. 
President Obama described the law as “a misdirected expression of frustration 
over our broken immigration system, and which has raised concents in both our 
countries.” 

After the Friendly House preliminary injunction motion was filed, the United 
States filed its own preliminary injunction motion, which was accompanied by 
declarations from officials at the State Department and Department of Homeland 
Security explaining in detail the negative foreign affairs implications of Arizona’s 
S.B. 1070. See United States v. Arizona, Plaintiff s Motion for Preliminary 
Injunction, Exhs. 1 & 6. 

4. You co-authored an amicus brief in Baze v. Rees and on another occasion 
represented a death row inmate in a habeas petition. 

a. Do you hold any personal convictions or religious beliefs that would impact 
the way you rule in a death penalty case? 

Response; No, 1 do not. If confirmed, I would have no difficulty ruling fairly and 
impartially in cases involving the death penalty. 

b. Do you believe that the death penalty is an acceptable form of punishment? 

Response: Yes. The Supreme Court has held that the death penalty is an 
acceptable form of punishment in all but a handful of circumstances. If 
confirmed, 1 would have no difficulty faithfully applying that precedent. 

5. In Baze v. Rees, you filed an amicus brief on behalf of a number of medical 
professionals and ethicists. That brief focused on the medical and ethical issues 
surrounding the use of a paralytic in Kentucky’s three-drug lethal injection 
protocol. The brief lent support to petitioner’s legal argument that the protocol 
posed an “unnecessary risk” of pain sutHcient to constitute cruel and unusual 
punishment under the Eighth Amendment. In a fractured 7 to 2 ruling, Kentucky’s 
protocol was upheld. The plurality opinion of Roberts, Alito, and Kennedy 
annunciated a “substantial risk of serious harm” standard. Three other justices, 
including Justice Breyer, who concurred in the judgment, and two dissenters, would 
have appUed a lower standard of “untoward” risk. 

a. Most, if not ail, courts since Baze have applied the Robert’s plurality 
opinion as the holding of the Court. Do you agree that the standard 
annunciated in the plurality opinion is the correct standard to be applied 
by lower courts? 
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Response; Yes, I agree. The Ninth Circuit has explicitly held that the 
plurality opinion in Baze provides the governing standard under the rule 
established in Marks v. United States, 430 U.S. 188(1 977), because the 
plurality’s standard represents the narrowest ground “necessary to secure a 
majority in any given challenge to a method of execution.” Dickens v. 

Brewer, 631 F.3d 1 139, 1 145 (9th Cir. 201 1). And, as the court noted in 
Dickens, the Supreme Court itself cited the plurality’s standard in a 
subsequent order that vacated a temporary restraining order barring an 
execution from proceeding in Arizona. Brewer v. Landrigan, 13 1 S. Ct. 445 
( 2010 ). 

br In his concurring opinion. Justice AJito warned that a 

“[m|isinterpretation of the standard set out in the plurality opinion or 
adoption of the standard favored by the dissent and Justice Breyer would 
create a grave danger of extended delay.” In your view, does the holding 
in Baze set a high bar or a low bar for those challenging a mode of 
execution? What does an individual challenging a method of execution 
have to show in order to succeed? 

Response: I think it would be fair to say that the plurality opinion in Baze sets 
a higher bar than Justice Breyer and the two dissenting Justices would have 
imposed, but a lower bar than that favored by Justices Thomas and Scalia. 
Under the plurality’s standard, an inmate seeking to prevail on a method-of- 
execution challenge must show the existence of an alternative procedure that 
is “feasible” and “readily implemented,” and which will “in fact significantly 
reduce a substantial risk of severe pain.” Baze, 553 U.S. at 52. The plurality 
explained that “[i]f a State refuses to adopt such an alternative in the face of 
these documented advantages, without a legitimate penological justification 
for adhering to its current method of execution, then a State’s refusal to 
change its method can be viewed as ‘cruel and unusual' under the Eighth 
Amendment.” Id. 

6. You filed an amicus brief in Adarand v. Mineta arguing in favor of the 

constitutionality of the Transportation Department’s Disadvantaged Business 
Enterprise program. One of the key issues in the debate was whether findings of 
discrimination by Congress were sufficient to demonstrate a compelling interest. 
Your brief argued for a very high degree of deference to congressional findings 
contending that “a reasonable congressional finding of discrimination” is sufficient 
under strict scrutiny. 

a. Is it your view that a “reasonable” finding of fact as to discrimination 
satisfies the stringent doctrine of strict scrutiny? 

Response: When Congress enacts race-con.scious measures to remedy the 
effects of racial discrimination, the degree of deference owed to its findings of 
discrimination remains unsettled. In Fullilove v. Klutznick, 448 U.S. 448 
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(1980), Justice Powell concluded that “a reasonable congressional finding of 
discrimination” satisfies strict scrutiny, given the unique remedial powers 
Congress exercises under Section 5 of the Fourteenth Amendment. Id. at 503 
n.4 (Powell, J., concurring). The Court itself has not yet expressly adopted or 
rejected that view. It did not address the issue in Adarand Constructors, Inc. 

V. Mineta, 534 U.S. 103 (2001), because the Court ultimately dismissed the 
writ as improvidently granted. The Court’s subsequent decisions in Grutter v. 
Bollinger, 539 U.S. 306 (2003), Gratz v. Bollinger, 539 U.S. 244 (2003), and 
Parents Involved in Community Schools v. Seattle Sch. Dist. No. I, 551 U.S. 
701 (2007), all involved race-conscious measures adopted at the state or local 
level. 

Because the question whether a reasonable congressional finding of 
discrimination satisfies strict scrutiny remains open, and is likely to be a 
subject of litigation in cases that could come before the Ninth Circuit, 1 do not 
believe it would be appropriate for me to offer any additional views on that 
question here. 

b. While the Supreme Court ultimately dismissed cert in this case, the Tenth 
Circuit held that congressional findings of discrimination must be 
supported by a “strong basis in evidence.” This was the standard used by 
the Supreme Court in evaluating state and local government findings of 
discrimination in fVygant v. Jackson Board of Education and City of 
Richmond v. Croson. Is it your view that while the Supreme Court has 
held that strict scrutiny applies to all government classifications based on 
race. Congress is afforded a greater degree of deference than state and 
local governments? Please explain. 

Response: Thai is the position 1 argued on behalf of my clients in the amicus 
brief filed in Adarand Constructors, Inc. v. Mineta, but the Supreme Court has 
not yet resolved the question. For the same reason stated in my answer to 
Question 6(a), it would not be appropriate for me to offer any views on the 
resolution of that question here. 

7. In 2003, you conducted a presentation focused on 2002 - 2003 Supreme Court term. 
Your presentation included a discussion of the Supreme Court’s decisions in Gratz 
and Grutter, which concerned affirmative action policies at the University of 
Michigan. In your slides you pose three questions relating to the implications of 
these rulings: 

(1) “What do the decisions mean for colleges and universities throughout the 
country?” 

(2) What is their “effect on affirmative action policies in the business sector?” 

(3) “Does the decision to uphold affirmative action have 25 year expiration?” 

Would you please address each of these questions in turn? 
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Response: In our presentation in 2003, we raised these questions solely to highlight the 
potential implications of Grulter and Gratz going forward, rather than to offer definitive 
answers of our own. Even today no definitive answers can be given. Many state colleges 
and universities modified their admissions policies in response to the rulings in Grutter 
and Gratz, and litigation challenging the legality of some of those modifications remains 
pending. See. e.g., Fisher v. University of Texas, 631 F. 3d 213 (5th Cir. 201 1), petition 
for cert, filed. No. 1 1 -345 (U.S. Sept. 1 5, 20 1 1 ). The Supreme Court has not addressed 
the applicability of Grutter and Gratz to affirmative action policies in the business sector, 
so the impact the decisions may have in that area remains unclear. As for the durational 
limit applicable to the use of race in university admissions programs, only the Supreme 
Court can decide whether 25 years, or some shorter or longer period, is appropriate. It is 
clear, however, that to satisfy strict scrutiny, a race-conscious admissions program “must 
be limited in time.” Grutter, 539 U.S. at 342. The Court has repeatedly held that “all 
governmental use of race must have a logical end point.” Id. 

8. In 2004, you wrote an article on the Supreme Court’s ruling in Blakely v. 

Washington. In that article you argued that Congress should make the federal 
guidelines voluntary and “restore to district judges some of the sentencing authority 
they should rightfully possess.” Of course, under the Supreme Court’s decision in 
United States v. Booker, the federal sentencing guidelines are now advisory, rather 
than mandatory. 

a. In light of Booker, what do you see as the role of the guidelines in making 
sentencing determinations? Do district judges have unfettered discretion? 

Response: Even after Booker, the Sentencing Guidelines continue to play a key 
role in sentencing determinations because they provide “the starting point and the 
initial benchmark” for every sentencing decision. Gall v. United States, 552 U.S. 
38, 49 (2007). Although the Guidelines arc now advisory, district judges do not 
have unfettered discretion in selecting an appropriate sentence. They must begin 
by correctly calculating the applicable Guidelines range; they must explain and 
justify any decision to depart from the prescribed range; and they must consider 
all of the sentencing factors specified in 18 U.S.C. § 3553(a), one of which is “the 
need to avoid unwarranted sentence disparities among defendants with similar 
records who have been found guilty of similar conduct.” Courts of appeals, in 
turn, have an obligation to review the substantive reasonableness of sentences 
imposed by district judges, and to reverse sentences that are unreasonable. Rita v. 
United States, 551 U.S. 338, 354 (2007). 

b. Do you agree that the sentence a defendant receives for a particular crime 
should not depend on the judge he or she happens to draw? 

Response: Yes, I agree. The principal defect of the pre-Guidelines regime was 
that it permitted tremendous sentencing disparities for similarly situated 
defendants based on the sentencing proclivities of the individual judge assigned to 
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a case. In addition to producing sentences that were sometimes either unfairly 
lenient or unfairly harsh in a given case, the disparities permitted under the pre- 
Guidelines regime undermined the public’s confidence in the integrity of the 
federal criminal justice system. 

c. Do you believe that the guidelines are unnecessarily harsh on certain 
offenders? 

Response: No, I am not aware of any category of cases in which the Guidelines 
produce sentences that are unnecessarily harsh. 

d. If so, which offenders do you believe the guidelines treat unfairly? 

Response: 1 am not aware of any category of offenders that the Guidelines treat 
unfairly. 

9. Interpretation of the Commerce Clause is a longstanding cause for debate and 
dissention among constitutional scholars. The Supreme Court placed judicial limits 
on Congress’ Commerce Clause power in United States v. Lopez. Other Supreme 
Court precedent has taken a more expansive view, relying on Wickard v. Filburn, to 
find a broad congressional power to regulate commerce on even non-economic 
activity as long as it relates to a wider and proper federal scheme. Currently 
unanswered questions, such as whether Congress can mandate individual behavior 
and/or regulate economic inactivity, leave a lot of room for lower court 
interpretation. 

a. If assessing a commerce clause issue where Congress has mandated action 
from a group of previously inactive citizens, what case precedent would you 
apply? Assume that this is an economic activity that plainly affects interstate 
commerce. 

Response: 1 am not aware of any decision in which the Supreme Court or the 
Ninth Circuit has addressed a Commerce Clause challenge to a statute that 
mandated action from previously inactive citizens. A lower court faced with such 
a fact situation would look primarily to the Supreme Court’s most recent 
Commerce Clause decisions (Lopez, Morrison, and Raich) as well as Wickard v. 
Filburn and the Court’s other relevant precedents for guidance. Those cases 
supply the analytical framework relevant to determining the scope of Congress’s 
Commerce Clause power. 

b. Are there any scenarios you can think of where Congress may mandate 
private citizens to purchase certain goods or services under penalty of fine 
and/or jail time? 

Response: 1 do not think it is possible, or appropriate, to answer that question in 
the abstract, outside the confines of a concrete case. Congress has recently 


9 



589 


mandated that private citizens purchase a minimum level of health insurance on 
pain of paying a financial penalty, and the Supreme Court may soon decide 
whether that mandate is within Congress’s power to enact, 1 am not aware of any 
other instance in which Congress has mandated that private citizens purchase 
goods or services under penalty of fine or imprisonment, nor any prior decision of 
the Supreme Court addressing the constitutionality of such a mandate. 

c. Under current Court precedent, the Court aggregates intrastate economic 
activity to determine whether it substantially affects interstate commerce. 
This has allowed the Court to find that a farmer growing wheat for his own 
personal consumption substantially affected interstate commerce. Under this 
theory of the Commerce Clause, are you able to give me an example of 
purely intrastate economic activity that Congress could not regulate? 

Response; As with Questions 9(a) and (b), I do not think it would be appropriate 
for me to answer this question outside the context of a concrete case or previous 
guidance from the Supreme Court. 1 am not aware of any cases in the post- 
Wickard era in which the Supreme Court has determined that a particular 
intrastate activity constituted economic activity but nonetheless held that 
Congress lacked the power to regulate it. 

d. Is there any justiciable limit to Congress’ power to regulate purely intrastate 
economic activity? 

Response: Under current precedent, the primary limitations on Congress’s 
Commerce Clause power are set forth in the Supreme Court’s decisions in Lopez 
and Morrison. Those cases hold that Congress may regulate in only three areas: 
“First, Congress may regulate the use of the channels of interstate commerce. 
Second, Congress is empowered to regulate and protect the instrumentalities of 
interstate commerce, or persons or things in interstate commerce, even though the 
threat may come only from intrastate activities. Finally, Congress’ commerce 
authority includes the power to regulate those activities having a substantial 
relation to interstate commerce, i.e., those activities that substantially affect 
interstate commerce.” United States v. Lopez, 514 U.S. 549, 558-59 (1995) 
(citations omitted); see also United States v. Morrison, 529 U.S. 598, 608-09 
(2000). In addition, the Court has held, in Printz v. United States, 521 U.S. 898 
(1997), and iVew Yorkv. United States, 505 U.S. 144 (1992), that principles of 
state sovereignty inherent in the Constitution place limits on Congress’s power 
under the Commerce Clause. 

10. At a speech in 2005, Justice Scalia said, “I think it is up to the judge to say what the 
Constitution provided, even if what it provided is not the best answer, even if you 
think it should be amended. If that's what it says, that's what it says.” 

a. Do you agree with Justice Scalia? 
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Response: Yes, 1 agree. In that passage. Justice Scalia rejected the notion that a 
judge’s role is to arrive at what the judge believes to be the “correct” answer, 
irrespective of what the Constitution provides, I agree that judges have no 
authority to do that. As Justice Scalia put it in the passage quoted above, if the 
Constitution provides the answer to a question, a judge is bound by that answer 
whether the judge agrees with it or not. 

b. Do you believe a judge should consider his or her own values or policy 
preferences In determining what the law means? If so, under what 
circumstances? 

Response: I do not believe there are any circumstances in which a judge should 
consider his or her own values or policy preferences in determining what the law 
means. Under the Constitution, elected officials are charged with making value 
judgments and policy choices as part of the legislative process. A judge’s role is 
to ensure that the legislature remains within the limits of its assigned authority 
under the Constitution. Judges have no authority to second-guess the wisdom of 
the value judgments and policy choices the legislature has made. 

11. Do you think judges should consider the “current preferences of the society” when 
ruling on a constitutional challenge? What about when seeking to overrule 
longstanding Supreme Court or circuit precedent? 

Response: As a general rule, I do not think judges should consider current societal 
preferences when ruling on constitutional challenges. However, when interpreting the 
meaning of the Cruel and Unusual Punishments Clause of the Eighth Amendment, the 
Supreme Court has considered current societal preferences (as reflected in legislative 
enactments) in evaluating whether a particular punishment should be deemed 
unconstitutional. If confirmed, I would be bound to faithfully follow that precedent. 

I think the circumstances in which precedent should be overruled are rare. The Supreme 
Court has held that relevant considerations in deciding whether precedent should be 
overruled include the soundness of the reasoning supporting the precedent in question, 
the reliance interests that have developed around the precedent, and whether the rule 
established by the precedent has proved unworkable in practice. 1 do not think current 
societal preferences would ordinarily be a relevant consideration. 

12. What is your judicial philosophy on applying the Constitution to modern statutes 
and regulations? 

Response: I do not have a judicial philosophy that would call for applying the 
Constitution any differently to modem statutes and regulations than to statutes and 
regulations of older vintage. In either scenario, a judge’s task would be to interpret the 
meaning of the Constitution based on the text of the provision involved, its history, and 
the precedent interpreting it. The meaning of the Constitution would not vary based on 
when the challenged statute or regulation was enacted. 
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13. What role do you think a judge’s opinions of the evolving norms and traditions of 
our society have in interpreting the written Constitution? 

Response: As a general rule, 1 do not think a judge’s opinions of the evolving norms and 
traditions of our society have any role in interpreting the meaning of the Constitution. 
However, the Supreme Court has considered evolving norms and traditions (as reflected 
in legislative enactments) when interpreting the Cruel and Unusual Punishments Clause, 
and I would faithfully follow that precedent if confirmed. 

14. What would be your definition of an “activist Judge”? 

Response: I would define an “activist judge” as a judge who invalidates the will of the 
people as expressed through their democratically elected representatives based not on 
what the law requires but on the judge’s own moral values or policy preferences. 

15. What is your understanding of the current state of the law with regard to the 
interplay between the establishment and free exercise clause of the First 
Amendment? 

Response: During the course of my career, I have not had occasion to litigate or research 
issues involving the interplay between the two clauses. This is not a subject on which 1 
could speak with any authority at this point. 

16. Do you believe there is a right to privacy in the U.S. Constitution? 

Response: Yes. the Supreme Court has so held in a line of cases that includes Griswold 
V. Connecticut, 381 U.S. 479 (1965). 

a. Where is it located? 

Response: The Court’s cases since Griswold have held that the right to privacy is 
encompassed within the “liberty” interest protected by the Due Process Clause of 
the Fifth and Fourteenth Amendments. 

b. From what does it derive? 

Response: The Court’s post-Griswold cases have explained that the Due Process 
Clause protects certain fundamental rights and that the right to privacy is one of 
those rights. 

c. What is your understanding, in general terms, of the contours of that right? 

Response: The Court has described the right to privacy as protecting “personal 
decisions relating to marriage, procreation, contraception, family relationships, 
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child rearing, and education.” Planned Parenthood of Southeastern Pa. v. Casey, 
505 U.S- 833, 851 (1992). 

17. In Griswold, Justice Douglas stated that, although the Bill of Rights did not explicitly 
mention the right to privacy, it could be found in the “penumbras” and 
“emanations” of the Constitution. 

a. Do you agree with Justice Douglas that there are certain rights that are not 
explicitly stated in our Constitution that can be found by “reading between 
the lines”? 

Response; The Court has long held that the Constitution protects certain 
fundamental rights that are not explicitly enumerated in the Constitution’s text, 
while at the same time emphasizing that courts must proceed with great caution in 
recognizing such rights. I do not think judges should attempt to find such rights 
by “reading between the lines” of the Constitution. Instead, judges should 
determine whether a claimed unenumerated right is “ ‘deeply rooted in this 
Nation’s history and tradition.’ ” Washington v. Glucksberg, 521 U.S. 702, 720- 
21 (1997). 

b. Is it appropriate for a judge to go searching for “penumbras” and 
“emanations” in the Constitution? 

Response: No. I do not believe the Court’s more recent substantive due process 
eases have followed the mode of reasoning Justice Douglas employed in 
Griswold. 

18. You acted as counsel on an amicus brief submitted by Blizzard/Activision in the 
Supreme Court case. Brown v. Entertainment Merchants Association. In this brief, 
you argued a voluntary video game rating system, intended to inform parents and 
prevent children from purchasing games rated for mature ages and adults, was so 
effective that a state regime instituting a mandatory ratings scheme and a 
prohibition on the sale of certain video games to minors was a violation of the First 
Amendment. 

The Court agreed and found that video games qualify as speech and are entitled to 
the protections of the Constitution. Would you apply this same standard to all 
corporate speech, such as product advertising, political donations and the content of 
movies, even those which may have inherent political motives? 

Response: The legal principle that formed the basis of the amicus brief in Brown applies 
when strict scrutiny governs, as was the case in Brown (131 S. Ct. at 2738). In that 
context, a statute that “effectively suppresses a large amount of speech that adults have a 
constitutional right to receive and to address to one another ... is unacceptable if less 
restrictive alternatives would be at least as effective in achieving the legitimate purpose 
that the statute was enacted to serve.” Ashcroft v. ACLU, 542 U.S. 656, 665 (2004) 
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(internal quotation marks omitted). If confirmed, I would faithfully apply Supreme Court 
and Ninth Circuit precedent governing all forms of corporate speech, 

I have not had occasion to thoroughly research the law governing each of the other 
categories of speech identified in the question. 1 know that the Supreme Court has 
applied strict scrutiny to regulations burdening speech in some of those categories, 
including the movie at issue in Citizens United v. Federal Election Comm ’n, 130 S, Ct. 
876, 898 (2010). Regulations of product advertising, in contrast, are generally reviewed 
under the more deferential standard applicable to commercial speech. See, e.g., 

Thompson v. Western States Medical Center, 535 U.S. 357, 366-67 (2002). 

19. In Brown, Justice Breyer supplemented his opinion with appendices comprising 
scientific articles on the sociological and psychological harm of playing violent video 
games. 


a. When, if ever, do you think it is appropriate for judges to conduct research 
outside the record of the case? 

Response: I do not think it would be appropriate for a judge to conduct research 
outside the record with respect to adjudicative facts - i.e., the facts of a particular 
case - unless perhaps the facts concerned matters of which the court could take 
judicial notice. See Federal Rule of Evidence 201. I think it is appropriate, and 
sometimes necessary, forjudges to supplement the research conducted by the 
parties when legislative facts are at issue. The Advisory Committee Note to Rule 
201 explains that, with respect to legislative facts, a judge “ ‘may make an 
independent search for persuasive data or rest content with what he has or what 
the parties present.’ ” 

b. When, if ever, do you think it is appropriate for judges to base their opinions 
psychological and sociological scientific studies? 

Response: 1 think the circumstances in which it would be appropriate for a judge 
to do so are quite limited, but it would depend on the nature of the issues raised in 
the case. For example, in determining the admissibility of certain types of expert 
testimony under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 
(1993), it might well be appropriate for a judge to base his or her decision on 
peer-reviewed psychological or sociological scientific studies. 

20. Many states frequently engage in the practice of “direct democracy” by allowing 
people to pass taws through ballot propositions. What do you believe the role of 
courts should be in reviewing these decisions? 

Response: 1 do not believe federal courts should review state laws enacted through the 
initiative process any differently from laws enacted by the legislature. In either context, a 
federal court’s role is to determine whether the law violates a provision of the federal 
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Constitution, not to second-guess the wisdom of the policy choices the legislature or the 
voters have made. 

21. What is the most important attribute of a judge, and do you possess it? 

Response: 1 think the most important attribute a judge should possess is open- 
mindedness: the ability to approach each case from a position of neutrality and a 
willingness to listen carefully but skeptically to what both sides have to say. To be truly 
open-minded, I think a judge must have a measure of self-doubt. One of my favorite 
quotes from Learned Hand is his statement, “The spirit of liberty is the spirit which is not 
too sure that it is right.” He was speaking on a different subject there but 1 think that 
quote applies in this context as well. A judge convinced that he or she already has all the 
right answers will not be able to listen with an open mind to what both sides have to say. 

I believe I am open-minded in the sense described here. 

22. Please explain your view of the appropriate temperament of a judge. What 
elements of judicial temperament do you consider the most important, and do you 
meet that standard? 

Response: In my view the most important elements of judicial temperament are courage, 
integrity, independence, humility, and collcgiality. 1 believe I meet that standard. 

23. In general. Supreme Court precedents are binding on all lower federal courts and 
Circuit Court precedents are binding on the district courts within the particular 
circuit. Are you committed to following the precedents of higher courts faithfully 
and giving them full force and effect, even if you personally disagree with such 
precedents? 

Response: Yes. Respect for precedent is essential to maintaining a legal system based on 
the rule of law. If confirmed, 1 would faithfully follow and apply Supreme Court and 
Ninth Circuit precedent regardless of whether 1 agreed or disagreed with the precedent in 
question. 

24. At times, judges are faced with cases of first impression. If there were no controlling 
precedent that dispositively concluded an issue with which you were presented, to 
what sources would you turn for persuasive authority? What principles will guide 
you, or what methods will you employ, in deciding cases of first impression? 

Response: In a statutory case of first impression, 1 would first look to the text of the 
provision. If the text were ambiguous, I would also consider the historical context in 
which the provision was adopted, the drafting history of the provision, and the 
provision’s relationship with the broader statutory scheme as a whole. 1 would also 
review relevant decisions of the Supreme Court and the Ninth Circuit. In my experience 
as a litigator, even when there is no controlling precedent that dispositively resolves the 
issue at hand, there is virtually always precedent to which a court can and should look for 
guidance. Often past cases have dealt with similar issues in an analogous context, or at 
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least provide the basic analytical framework a court should use to resolve issues of the 
same general nature. If the issue were one on which neither the Supreme Court nor the 
Ninth Circuit had spoken, but which other circuits had addressed, I would also look to 
such out-of-circuit authority for guidance. 

25. What would you do if you believed the Supreme Court or the Court of Appeals had 
seriously erred in rendering a decision? Would you apply that decision or would 
you use your own best judgment of the merits? 

Response; I would apply that decision faithfully, as indicated in my response to Question 
23 above. I do not think a judge presented with binding precedent is free to disregard that 
precedent and render his or her own best Judgment on the merits, even if the judge 
believes the precedent in question was erroneously decided. 

26. Under what circumstances do you believe it appropriate for a federal court to 
declare a statute enacted by Congress unconstitutional? 

Response; Federal statutes bear a strong presumption of constitutionality, and I believe 
the circumstances in which it would be appropriate for a court to declare a federal statute 
unconstitutional are rare. Such action would be justified only if the statute exceeds the 
powers granted to Congress by the Constitution or infringes a right protected by the 
Constitution. 

27. Under what circumstances, if any, do you believe an appellate court should overturn 
precedent within the circuit? What factors would you consider in reaching this 
decision? 

Response: Only the court sitting cn banc can overrule circuit precedent, and 1 think the 
circumstances in which the court would be justified in taking a case en banc to overrule a 
prior decision are very limited. One obvious circumstance that comes to mind would 
involve the unlikely scenario in which two prior panel decisions are in direct and 
irreconcilable conflict, such that only one of the decisions can stand. Otherwise, some of 
the factors the court should consider in deciding whether to grant en banc review to 
overrule prior circuit precedent include: whether the issue involved is of exceptional 
importance; whether other circuits have uniformly rejected the rule announced by the 
precedent in question; the reliance interests that have developed around a previously 
settled rule; and whether the rule has proved unworkable in practice. 

28. Please describe with particularity the process by which these questions were 
answered. 

Response; I prepared a draft of the answers to these questions. I sent the draft to a 
lawyer at the Department of Justice for review' and made additional revisions to the 
answers after receiving his comments. 

29. Do these answers reflect your own views? 
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Response: Yes. 
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Responses of Paul J. Watford 

Nominee to be United States Circuit Judge for the Ninth Circuit 
to the Written Questions of Senator Amy Klobuchar 

1 . If you had to describe it, how would you characterize your judicial philosophy? 

How do you see the role of the judge in our constitutional system? 

Response: I believe judges should play a very modest role in our constitutional system. 
Elected officials are responsible for making the policy choices and value judgments that 
shape the law, and the primary function of courts is to ensure that the executive and 
legislative branches remain within the limits of their assigned authority under the 
Constitution. That is certainly an important function, but under the guise of exercising it 
a judge has no authority to second-guess the wisdom of choices made by the elected 
branches based on the judge’s own moral values or policy preferences. 

2. What assurances can you give that litigants coming into your courtroom will be 
treated fairly regardless of their political beliefs or whether they are rich or poor, 
defendant or plaintiff? 

Response: Resolving cases based solely on what the law requires and without regard to 
the identity of the parties is the most solemn obligation a judge undertakes upon 
assuming judicial office. Any judge who did otherwise would be violating his or her oath 
of office, which requires judges, among other things, to “administer justice without 
respect to persons, and do equal right to the poor and to the rich.” If con firmed, I would 
faithfully abide by that oath in every case I was called upon to decide. 

3. In your opinion, how strongly should judges bind themselves to the doctrine of stare 
decisis? How does the commitment to stare decisis vary depending on the court? 

Response: 1 think that judges should be strong adherents to the doctrine of stare decisis, 
and that the circumstances in which a court should overrule its prior precedent are rare. 
The factors a court should consider in making that decision include the soundness of the 
reasoning supporting the precedent in question, the reliance interests that have developed 
around a previously settled rule, and whether the rule established by the precedent in 
question has proved unworkable in practice. 

Judges who serve on the courts of appeals will seldom be called upon to overrule 
precedent because they have no authority to overrule Supreme Court precedent and three- 
judge panels have no authority to overrule circuit precedent. Only the court sitting en 
banc may overrule circuit precedent, and as just noted I think the circumstances in which 
that would be justified are rare. 
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Dear Chairman Leahy: 

TTie ABA Standing Committee on the Federal Judiciary has completed its 
evaluation of the professional qualifications of Paul J. Watford who has been nominated 
for a position on the United States Court of Apjxals for the Ninth Circuit. As a result of 
our investigation, the Committee is of the unanimous opinion that Mr. Watford is "WcH 
Qualified" for the position. 

A copy of this letter has been provided to Paul J. Watford. 
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Senator Barbara Boxer (©-CA) - Statement for the Record 
Senate Judicial^ Committee 

Confirmation Hearing of Panl Watford for U.S. Ninth Circuit 
Coart of Appeals 
December 13,2011 

Mr. Chainnan, I am honored to support Paul Watford, a well-qualified California nominee 
for the Ninth Circuit Court of Appeals who is appearing today before the Judiciary 
Committee, 

I want to join in welcoming him and his wife. Sherry, to the hearing today. 

I was pleased when President Obama nominated Mr. Watford to serve on the U.S. Ninth 
Circuit Court of Appeals. He has a breadth of experience, ranging fiom public service to the 
private sector, and he will make an excellent addition to the federal appellate bench. 

Let me say a few words about his background. 

Mr. Watford was bom in Garden Grove, California. His parents, Tom and Virginia, are 
watching the hearing via webcast, and as a mother and a grandmother, I share in their pride 
on this important day for their son. 

Mr. Watford is a graduate of the University of California at Berkeley, and received his law 
degree from the University of California at Los Angeles, where he graduated with honors and 
was an editor of the UCLA Law Review. 

Following law school, he clerked for Judge Alex Kozinski on the Ninth Circuit Court of 
Appeals, then clerked for Justice Ruth Bader Ginsburg on the United States Supreme Comt. 

From 1 997 through 2000, Mr, Watford served as a federal prosecutor in the United States 
Attorney’s Office for the Central District of California, where he handled a variety of 
criminal trial and appellate matters for the office, including major fraud investigations. 

After his tenure as a prosecutor, Mr. Watford entered private practice — first with Sidley & 
Austin, then with his current law firm, Munger Tolies. He is a partner at Hunger Tolies, 
specializing in appellate casework and complex commercial litigation. 
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In addition to his record as a lawyer, Mr. Watford has served in bar associations and 
professional conunittees. He has served as Co-Chair of the American Bar Association’s 
Appellate Practice Committee, and he is a member of the Central District Court’s Magistrate 
Selection Panel. 

The American Bar Association has given him their highest rating - unanimously well 
qualified. 

Mr. Watford has earned the respect of attorneys who know his work. For example, Daniel 
Collins, who clerked for Justice Scalia and served as an attorney in both Bush 
administrations, said this about Mr. Watford; 

"He just embodies the definition of judicial temperament — very level-headed and even- 
keeled. ... I don ’t think he 'll approach the Job with any kind of agenda other than to do what 
is right and consistent with precedent as he understands it. " 

And Jeremy Rosen, a partner at Horvitz & Levy and former president of the Los Angeles 
Lawyers Chapter of the Federalist Society, said Mr. Watford is a nominee many 
conservatives could support: 

"I know he has the respect of anyone who has come into contact with him. He is 
exceptionally bright and well qualified. " 

In conclusion, Mr. Watford is a talented lawyer who has earned the respect of his peers for 
his work in the public and private sectors. He will be a great addition to the federal bench, 
and we should act quickly to confirm him. 
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Statement of Senator Charles E. Grassley 
Before the Committee on the Judiciary 
On the Nominations of: 

Paul J. Watford, to be United States Circuit Judge for the Ninth Circuit 
December 13, 2011 

Mr. Chairman, 

I join you in welcoming the nominee before us today. I 
want to express my appreciation to Chairman Leahy for 
working with me on the schedule and agenda for today's 
hearing. I am pleased that we were able to reach an 
agreement. 

Today we will hear from Paul J. Watford, nominated to 
be United States Circuit Judge for the Ninth Circuit. We have 
heard his biography, so I will not repeat that, but will include 
it in my full statement for the record. 
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I would note that we are making real progress with 
regard to the nominations of President Obama to the federal 
judiciary. 

Today marks the 19*^ nominations hearing held in this 
committee this year, and we will have heard from 7 1 judicial 
nominees. All in all, nearly 88% of President Obama’s 
judicial nominees have received a hearing. 

We have confirmed 63 judicial nominees in this 
Congress alone. In total, over 72% of President Obama's 
nominees have been confirmed. 

Again, I welcome the nominee, his family members and 
guests. I look forward to the testimony. 
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Mr. Watford received his B.A. from University of California, Berkeley in 
1989 and his ].D. from the University of California, Los Angeles (UCLA) School 
of Law in 1994. Upon graduation, he clerked for Judge Alex Kozinski on the 
Ninth Circuit and then for Justice Ginsburg on the Supreme Court. In 1996, he 
began working as an associate in the Litigation Department at the Los Angeles 
law firm of Munger, Tolies & Olsen. From 1997-2000, Mr. Watford was an 
Assistant United States Attorney in the U.S. Attorney’s Office for the Central 
District of California, in Los Angeles, handling a variety of criminal 
prosecutions, such as immigration, narcotics, firearms trafficking, bank 
robbery, computer fraud, mail and wire fraud, and securities fraud. 

In 2000, Mr. Watford returned to private practice as an associate in the 
appellate practice group at Sidley & Austin’s Los Angeles office. In 2001, he 
rejoined Munger, Tolies & Olsen as an associate, becoming a partner there in 
2003. His practice focuses primarily on appellate litigation, specifically 
business and commercial disputes. Mr. Watford has also taught a course on 
Judicial Opinion Writing at the University of Southern California’s Gould 
School of Law for three semesters (2007, 2008, and 2009). 

The American Bar Associations's Standing Committee on the Federal 
Judiciary has given Mr. Watford a Unanimous "Well Qualified” rating. 
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statement Of Senator Patrick Leahy (D-Vt.), 

Chairman, Senate Judiciary Committee, 

Hearing On Nominations 
December 13, 2011 

Today, as the Judiciary Committee holds its final confirmation hearing of 2011 , 2 1 judicial 
nominations reported favorably by the Committee remain pending on the Senate Calendar 
awaiting a confirmation vote. The Senate could act today to fulfill our constitutional duty to 
ensure that the Federal courts across the country have the judges they need to provide justice for 
the American people by voting on these 21 nominations. Seventeen of these stalled nominees 
were reported by the Committee unanimously, with the support of every Democrat and every 
Republican on the Committee. 

There is no good reason to further delay for months votes on these nominations, all of which had 
hearings like the one we are holding today, and many of which were reported last summer and 
early in the fall. At a time when nearly one in 10 Federal judgeships remains vacant, further 
delays are not only unnecessary, they are damaging. Judicial vacancies have remained at or 
above 80 for over two and a half years. Leaving them artificially high hurts the millions of 
Americans who live in those districts and circuits and rely on our Federal courts. 

I thank Senator Whitehouse for chairing today’s important hearing on the nomination of Paul 
Watford of California, President Obama’s highly-qualified nominee to fill one of four judicial 
emergency vacancies on the Ninth Circuit. We are holding today’s hearing to try to make 
progress in addressing the serious needs of that circuit, the busiest in the country. Frankly, I 
offered to include the other Ninth Circuit nomination now pending before the Committee at this 
hearing, that of Justice Andrew Hurwitz of Arizona to that court. Despite the support of Senator 
Kyi, Committee Republicans are not ready to proceed on that nomination. 

I do trust that the hold up on Ninth Circuit nominees will be ended and that Senate Republicans 
will allow the Senate to move forward with a final vote on the nominations of Judge Morgan 
Christen of Alaska, reported by the Committee in September, and of Judge Jacqueline Nguyen of 
California, reported by the Committee earlier this month, to the Ninth Circuit before the Senate 
completes its work for the year. Judge Nguyen is nominated to fill the judicial emergency 
vacancy that remains open after the Republican filibuster of Goodwin Liu. 1 have repeatedly 
urged the Senate to take up and consider these nominations, yet Republicans have refused. 

I have thanked Senator Grassley numerous times for working with me throughout the year so 
that the Committee could make progress on nominations, and 1 have tried to accommodate him. 

I accommodated his request that this be the only confirmation hearing during this work period. 

As a result of those accommodations, the Committee has held only 19 confirmation hearings this 
year for 79 of President Obama’s nominees, 71 of them judicial nominees. In contrast, during 
the third year of the Bush administration, the Republican chairman proceeded to hold 29 
nominations hearings tor 109 of President Bush’s nominees, over 90 of them judicial nominees. 
That year, the Republican chairman held nine nominations hearings after the August recess and 
before adjourning in November. We w'ill end the year holding only seven hearings after the 
August recess, although the Senate will have been in session an extra month this year, and 
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several of those hearings have been with a less than fall slate of nominees, including today’s 
hearing. 

1 am disappointed that even after delaying this hearing from last week at Senator Grassley’s 
request we are proceeding on only one nomination rather than a fall hearing to include five 
judicial nominations, including nominees to fill district court vacancies in Arkansas, Illinois, and 
Maryland. The reason we are not proceeding on those nominations is that the Republicans have 
yet to review the materials available to them on those nominees. 

Throughout the year and now 1 would have preferred if more nominations had been available to 
be included in hearings at considered by the Committee. In addition to the judicial nominees on 
which the other side is not prepared to proceed, there are executive branch nominees to the 
Privacy and Civil Liberties Oversight Board, a Deputy Administrator of the Drug Enforcement 
Administration, a U.S. Parole Commissioner and two members of the Foreign Claims Settlement 
Commission who are not ready for Committee and Senate consideration because the Republicans 
have not reviewed their files. 

Paul Watford has been nominated to fill one of four judicial emergency vacancies on the Ninth 
Circuit. At a time when judges on the Ninth Circuit, a Circuit serving more than 61 million 
Americans, are handling double the caseload of the other Federal circuit courts, the Senate 
should be moving forward to consider these nominations and to fill these vacancies. The Chief 
Judge of the Ninth Circuit, Judge Alex Kozinski, a Reagan appointee, along with the members of 
the Judicial Council of the Ninth Circuit, have written to the Senate emphasizing the Ninth 
Circuit’s “desperate need forjudges,’’ urging the Senate to “act on judicial nominees without 
delay,” and concluding “we fear that the public will suffer unless our vacancies are filled very 
promptly.” 

The judicial emergency vacancies on the Ninth Circuit are harming litigants by creating 
unnecessary and costly delays. The Administrative Office of U.S. Courts reports that it takes 
nearly five months longer for the Ninth Circuit to issue an opinion after an appeal is filed, 
compared to all other circuits. The Ninth Circuit’s backlog of pending cases far exceeds other 
Federal courts. As of March 2011, the Ninth Circuit had 13,91 3 cases pending before it. The 
second closest - the Sixth Circuit - has 5,23 1 cases pending before the court. 

If caseloads were really a concern of Republican Senators as they contended when they 
filibustered the nomination last week of Caitlin Halligan to the D.C. Circuit they would not be 
delaying consideration of four Ninth Circuit nominees the President has sent to us, three of them 
to fill emergency vacancies. 

Mr. Watford’s credentials are outstanding. He is currently a partner specializing in appellate 
litigation at the law firm Munger, Tolies & Olson in Los Angeles. He previously served as a 
Federal prosecutor in Los Angeles, handling a range of prosecutions and specializing in major 
frauds. Over his 1 7-year legal career, he has authored or edited briefs in nearly 20 cases before 
the United States Supreme Court, as well as numerous cases before the Ninth Circuit and other 
Federal appellate courts. He has worked on criminal and civil matters, representing plaintiffs 
and defendants. He clerked for Justice Ruth Bader Ginsburg of the United States Supreme Court 
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and Judge Alex Kozinski, a conservative appointee of President Ronald Reagan, on the Ninth 
Circuit. The ABA’s Standing Committee has rated Mr. Watford “unanimously well qualified,” 
the highest rating available from its non-partisan peer review. 

Mr. Watford’s nomination was greeted by support from legal professionals from across the 
political spectrum. Daniel Collins, a partner at Munger Tolies who clerked for Justice Scalia and 
who served in the Bush administration as Associate Deputy Attorney General, has said that Paul 
Watford is “incredibly intelligent and has solid integrity and great judgment.” Conservative law 
professor Orin Kerr called Mr. Watford, “extremely bright, a moderate, and very much a 
‘lawyer’s lawyer,’ concluding in his online post, “I hope he will be confirmed.” The former 
president of the Los Angeles Chapter of the Federalist Society has said that Mr. Watford “has the 
respect of anyone who has come into contact with him. He is exceptionally bright and well 
qualified.” 

I look forward to Committee consideration of Mr. Watford’s nomination when the Senate returns 
in January. I hope that before the Senate completes its work for the year this month, it makes 
long overdue progress considering the 2 1 judicial nominations already considered by the 
Committee and now stalled before the Senate awaiting consent from the Senate Republican 
leadership for final consideration. 
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